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ABANDONMENT. See Barrartry. 


ACCIDENT. 


1. BurpDEN oF Proor—Votuntary Exposure.—The policy insured against bod- 
ily injuries effected through external, violent, and accidental means, 
within the intent and meaning of the conditions. 

Held, That the burden of proof was on the company to show that death was 
from an excepted cause. 

The policy was exempt from liability in case of death caused by being on the 
platform of, or attempting to enter, a moving train. 

Held, That where the train had stopped at an intermediate station, but the 
insured was found crushed between the car and the platform of the station 
after it started, the question whether the policy was exempt was for the 
jury. 

Held, That the facts do not establish a voluntary exposure to unnecessary 
danger as a question of law. Anthony vs. Mercantile Mut. Ace. Ass’n, 226, 


2, CatTtLE DEALER—Votuntary ExposureE.—Aninsurance company issued a 
policy describing the occupation of the insured as ‘cattle dealer, or 
broker and shipper, not tender or drover, not on ranch or farm.” 
Among the provisions of the policy was one to the effect that the 
insurance did not cover injuries resulting ‘‘from any of the follow- 
ing causes, or while so engaged or affected. * * * Violating law. 
Violating rules of a corporation. * * * Voluntary exposure to un- 
necessary danger. Entering or trying to enter or leave a moving con- 
veyance using steam as a motive power. Riding in or on any such 
conveyance not provided for the transportation of passengers. Walking 
or being on a railway bridge or roadbed. (Railway employes excepted. )” 
The answer set up that the injuries were within the exceptions of the 
policy. The court refused to instruct the jury that the plaintiff could not 
recover for injuries so sustained while entering or trying to enter a mov- 
ing conveyance using steam as a motive power, or if he received the 
injury while riding in or upon such conveyance not provided for the trans- 
portation of passengers. There was evidence tending to show that the 
injuries were sustained under such circumstances. Held: (1) That it was 
competent for the parties to contract that the insurance should not ex- 
tend to injuries so received; (2) that it was error to refuse the instruc- 
tions referred to; (3) that on this branch of the case there was no issue 
of negligence involved, the question being whether the injuries were 
within the contract of the parties, not whether the plaintiff was conduct- 


ing himself in a prudent manner when they were sustained. Travelers 
Ins, Co. vs. Snowden, 825. 


3. DEaTH IN A Ficut.—The policy provided that a specified sum should be 
paid in case of death by accident, and that the beneficiary should be 
entitled, in case of death from natural causes, to another specified sum. 
The insured voluntarily undertook to eject a guest from a hotel, in which 
he was also a guest, for the use of profane language, and was shot in the 
fight which followed. 


Held, That, as he had no reason to suppose that his antagonist was armed, or 
VOL, XXIV.—56. 
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could successfully resist under the circumstances, the consequences were 
not foreseen and the death was unexpected, and an accident within the 
policy. 

Held, That the case was strengthened by such death being in contradistinc- 
tion from death by natural causes under the contract. Lovelace vs. Trav- 
elers’ Protective Ass’n, 278. 

4. Due Care.—The insured under an accident policy was lying apparently 
asleep with one arm across a side track. The arm was run over by a train. 


Held, That insured was not using due care and diligence. 


The word roadbed in connection with railways includes side tracks, but not 
the ends of ties so long that a party standing or sitting there would be in 
no risk of injury. Standard Life § Accident Ins. Co. vs. Langston, 711. 


5. Evipence or Cause oF DEatH —Where it appears, as in this case, that ac- 
cording to the testimony the insured appeared in good health until he re- 
ceived a fall, and there was conflicting medical evidence as to whether 
death was due to the fall or degeneration of the brain, a finding that 
death was caused solely by the fall within the meaning of an accident 
policy will be sustained. 

In a special verdict, the question whether the injury was the sole cause of 
death was answered in the affirmative. 

Held, That this was equivalent to a finding that the injury was the sole and 
immediate cause of the apoplexy, which produced death. 

Where there was evidence that the insured only occasionally delivered goods, 
his son delivering most of them, a finding that he was not a grocer 
delivering goods will be sustained. 

A statement by insured immediately after his fall that ‘‘it was a bad one” is 
admissible. as part of the res geste, and evidence that he said on the 
evening of the same day that he was feeling badly, and that his head was 
terrible, was admissible. 

Where there was conclusive evidence that insured was badly hurt, the ad- 
mission of a statement to the same etiect by himself was harmless error. 
Hall vs. American Masonic Accident Ass’n, 22. 


6. Evipence oF Rarmroap.—Where the policy insured against death from ac- 
cidental injuries externally visible, and it appeared that the insured was 
found mangled on a railroad, and there was no evidence how the acci- 
dent occurred, the burden of proof is on the company to show that the 
cause of death was excepted from the policy. 

Where it appeared that the insured, a stockman, had started from the depot 
just before to catch a freight train standing near, the presumption is that 
the death was accidental. 

instructions ignoring the facts tending to establish the defense are covered 
by subsequent instructions which clearly brought out the theory of the 
defense. 


The policy excepted accidents on a railroad bridge, trestle, or roadbed. 


Held, That a space of ten feet between the tracks was not the roadbed. 
Meadows vs. Pacific Mut. Life Ins. Co., 721. 


7. Excertep Occupation —The policy insured against accident, but excepted 
injuries from attempting to alight from a train in motion. The occupa- 
tion of insured as stated in the application was a conductor. 

Held, That the exception did not apply to his case, but, where the declaration 
negatives the restrictive clause and counts on the policy as the contract, 
the action in such form cannot be maintained. 

Held, However, on rehearing, that the policy made the application a part of 
the contract, and as the application made no reference to such restriction 
on the risk, the insured had not accepted the restriction, and it was waived? 
Dailey vs. Preferred Masonic Mut. Accident Ass’n, 27-28. 

8. Fatiine From Car.—The insured under an accident policy, ‘as a passenger 
in a public conveyance provided by a common carrier,” alighted at a sta- 
tion intending to take a later train, and was injured while attempting to 
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speak to the engineer about a matter having no connection with his 
journey by falling from the platform of a car which he was crossing. 


Held, That he could not recover. Hendrick vs. Employers’ Liability Ass’e 
Corp., 69. 


9, INTENTIONAL INsuRY.—A deputy sheriff intentionally killed by a resisting 
prisoner does not come to his death by accidental injuries within the 
meaning of an accident policy, and, where such policy provides that it 
does not cover intentional injuries, no recovery can be had. American 
Accident Co. vs. Carson, 738. 


10. Occuration.—The plaintiff under an accident policy represented himself 
in the application as a carpenter and millwright. The only testimony in 
support of this was his own statement that he was then cutting cordwood 
and framing timbers. Several neighbors testified that he was not a 
carpenter. 


Held, That a finding that he was a carpenter was contrary to the evidence, 
and the contract which was based on the truthfulness of his statements 
was avoided by the misrepresentation. Murphey vs. American Mut. Acci- 
dent Ass’n, 557. 


11. Parot Evivence —Torau Disanrmity.—Parol evidence is admissible to show 
that the insured under an accident policy who was unable to read or 
write was ignorant of the contents of a contract which he had signed with 
his mark, in which he agreed to accept a limited number of weekly pay- 
ments in settlement of his claim for an accident, and which contract 
was embodied in his proofs of loss. 


Three fingers and a part of a fourth were torn off, the hand was cut, and the 
joint of the thumb destroyed by the accident. 


Held, That the question was for the jury whether this was the loss of one 
hand, causing immediate, continuous, and total disability of the same 
within the policy. Lord vs. American Mut. Accident Ass’n, 299. 


12. REFORMATION—CIRCULAR—AUTHORITY OF AGENT.—Suit was brought to re- 
form a policy of accident insurance by inserting a provision in accor- 
dance with the verbal contract between the insurer’s agent and the in- 
sured, The provision which it was sought to insert was to the effect that 
in case of the loss of one foot the insurer would pay one-third of the prin- 
cipal sum. The insurer defended on the ground that its agents were for- 
bidden to write policies of that character in favor of persons already 
crippled when the policy was written. 

Held, That the evidence sustained a finding for plaintiff. 


That circulars issued by authority of the insurer, and brought to the notice 
of the insured before the policy was written, were admissible in evidence 
where they advertised that the insurer wrote policies paying one-third for 
the loss of one foot, and stated no restrictions as to persons in whose favor 
such policies should be written. 


That such circulars were admissible to show that the insurer had held its 
agent out as authorized to write such policies to all persons. 


That, the insurer having so held out its agent as authorized to write the policy, 
it is estopped from now denying his authority. Frank vs. Pacific Mut. 
Life Ins. Co., 538. 


13. SurcmE—EvipENcE oF Insanrry.—An accident policy exempted suicide, 
sane or insane, or intentional injury. The insured accidentally shot him- 
self and the wound resulted in lockjaw. The insured was found dead with 
his throat cut, apparently inflicted during the agony of a spasm from 
the disease. There was conflicting evidence that death might have been 
caused either by the spasm or the cut. 

Held, That the proximate cause of death was for the jury. 


Instruction that if the shot wound caused lockjaw and intense agony which 
irresistibly impelled to cutting the throat while in a frenzy and death 
resulted directly from the cut, that the shot wound was the proximate 
cause, was not error, and a special finding to this effect justified a verdict 
for the plaintiff. 
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Statements in proofs of loss as to cause of death are conclusive upon the 
party only until he gives reasonable notice to the company that he was 
in error. Travelers Ins. Co. vs. Melick, 430. 


14. Votuntary Exposure.—Death through jumping from a train after it had 
started and gone 150 feet beyond the ‘station was found a volunt: wy or 
unnecessary exposure to danger within the exempting clause of an acci- 
dent policy. Smith vs. Pi referred Mut. Accident Ass’n, 637. 


15. Waiver or Exemprion By AGENT.—The insured applied to general agents 
of an accident company for a policy that would protect his family, that 
he was being pursued, and was assured that the policy would apply in 
case any one killed him. The same assurance was given on its renewal. 
The insured did not read the policy. 

Held, That a provision in the policy exempting in case of death from inten- 
tional injuries inflicted by another was waived, and the policy should be 
reformed to exclude such exemption. Henderson vs. Travelers Ins. Co., 351. 


16. Wauxine on Rattroap.—The policy provided for only the death loss pay- 
able to railway employes in case of injuries received while being or 
walking on the roadbed of a railway. 

Held, That when insured was killed while crossing the tracks at a station 
where they were commonly crossed with the permission of the company, 
the case was within the policy provision. Keene vs. New England Mut. 
Accident Ass’n, 796. 

17. WALKING oN RoapBep.—An accident policy provided that it did not cover 
walking or being on the roadbed or bridge of any steam railway. 

Held, That where the insured was killed by being struck by an engine while 
walking on the roadbed between the tracks, on his way to the station, 
the policy was exempt. Piper vs. Mercantile Mut. Accident Ass’n, 67. 


ACCOUNTING See TontIne. 


ACTION. 


1. Liwrration—DeErective Petition.—The petition fails to state a cause of 
action, in an action brought upon a policy of fire insurance to recover for 
aloss, when it shows upon its face that the action was not commenced 
within the time limited by the policy. 

It is error to render a judgment for the plaintiff upon a petition which does 
not state a cause of action in his favor. The error, being apparent from 
the record and inherent in the judgment, may be taken advantage of on 
appeal, without exceptions or motion for new trial in the district court. 
Oakland Home Ins. Co. vs. Allen, 780. 

. Przapinc.—In an action of assumpsit against an insurance company to 
recover the amount of a policy, where the declaration is drawn in accord- 
ance with the form prescribed in section 61, c. 125, Code, and additional 
statements are filed, as required by sections 62, 63, and 65, of said chapter, 
such statements so filed must be regarded as informal pleadings. Rheims 
vs. Standard Iire Ins. Co., 253. 

3. Watver or Lruiration.—Where an insurance company, by asking the in- 
sured not to sue, and holding out hopes of payment without suit, induces 
him to refrain from suit until expiration of the time limited therefor in 
the policy, the company waives the limitation. 

Where the company has once waived the limitation as to time for suit on the 
policy, it cannot revive it. Illinois Live-Stock Ins. Co. vs. Baker, 122. 


See ARBITRATION 1; BENEFICIARY ; BENEVOLENT Society 3; MortGaGEE 3 ; SEAL. 
ADDITION. See Dwettine. 


ADJUSTER. 


1. Watver or Proors or Loss.—Notice and proofs of loss were required within 
60 days. Notice was given to local agent, who forwarded it to the com- 
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pany within the required time, and instructed insured to forward proofs 
to general agent, which was not done. After the 60 days an adjuster 
came, and, after examining the loss said that it was all right, and should 
be paid. 

Held, That the limitation was not waived where the policy provided that no 
proceeding regarding an appraisal should be a waiver of its conditions, 
and that no agent could waive them except in writing attached to the 
policy. This latter provision limits the powers of local and special agents 
and adjusters. 


Held, That an adjuster cannot delegate his authority without the consent of 
the company. Ruthven vs. American Fire Ins. Co., 266. 

2. AuTHority or—Watver or Proors or Loss.—An adjusting agent adjusted a 
loss of plaintifi’s firm on contents, which was paid. 


Held, That plaintiff was justified in believing that such agent had authority 
to waive proofs of loss on the building itself. 

Held, That evidence of such adjustment on the contents was competent as 
to the question of the agent’s authority to adjust on the building. 

An instruction that authority to adjust loss on the contents would not give 
the agent authority to adjust on the building did not conflict with in- 
struction that such authority as to contents might be considered by the 
jury as a circumstance in determining the authority as to the building. 
Slater vs. Capital Ins. Co., 174. 


See Proors or Loss 4, 9; UNAuTHORIZED COMPANY. 
ADMINISTRATOR. See SEAt. 


AGENT. 


1. AppLicaTIoN FiutEpD By.—An insurance company is liable on its policy 
issued on a written application misstating the facts, where such mis- 
statements were written in the application by the company’s agent, the 
insured having correctly stated the facts and acted otherwise in good 
faith, not consenting to or knowing of the misstatement. Home Fire Ins. 
Co. vs. Fallon, 690. 

. CANCELLATION AND OTHER INSURANCE By.—The agent had had continuous 
charge of plaintiff’s insurance business for a series of years. and was 
notified to secure and look after the insurance in question, without any 
instructions as to the particular company to be chosen. 

Held, That the agent was authorized to accept notice of cancellation and 
place in another company without notice to his principal. 


Held, That the liability of the subsequent insurer is not affected by the waiver 
of a policy provision requiring five days’ notice of cancellation. Buick vs. 
Mechanics’ Ins. Co., 375. 

3. ConstRucTION oF Parot Contract—Avtuority or.—A parol contract of in- 
surance with an authorized agent is valid, and in the absence of any 
express agreement as to date, takes effect immediately. 

In the absence of special demand for payment of premium, where it is the 
custom between the agent of the company and the agent of the insured 
to collect the premiums due at the end of each month, previous nonpay- 
ment of the first premium is waived. 


Words will be presumed to be used in their ordinary sense in contracting, and 
in order to prove a use in their technical sense such usage must be estab- 
lished among the class of business men concerned by a preponderance of 
evidence, and the intention to so use them must be shown or presumed 
from the usage. 

Subsequent acts and statements are admissible to show the understanding as 
to a parol contract, but not to vary its terms. 

Where an agent is commissioned to solicit applications in a large city, those 
who deal with him are justified in believing that he has power to contract 
in the absence of notice to the contrary. 
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Where an agent in Missouri was asked to insure property in Kansas, which 
state requires compliance with certain provisions by agents insurin 
property there, and it was known that the company had an establishe 
agent at the situs of the property, the applicant will not be presumed to 
believe that the Missouri agent had authority te contract if he knew of 
the Kansas requirements. Potter vs. Phenix Ins. Co., 591, 592. 


4, FarurE to CanceLt—AvrtHority To Contract.—The company brought suit 
against its agents for issuing and failing to cancel a policy on a forbidden 
risk. The agents set up that upon notice to cancel they orally contracted 
as representatives of the insured for another policy to take its place 
with the president of a company. which they also represented. 

Held, That such contract would be binding. 


Held, That the agents could lawfully make such contract if dealing with the 
president as representatives of the insured; and not assuming to act for 
the company. North British § Mercantile Ins. Co. vs. Lambert, 231. 


5. Iron SaFe Ciause—Held, That an agent authorized to issue and counter- 
sign policies may strike out from the policy a provision requiring books 
to be locked in a fire-proof safe when such was objected to by the insured, 
Parsons et al. vs. Knoxville Fire Ins. Co., 852. 

6. KNoWLEDGE as To Firm—<Acts oF FormeR.—An insurance company cannot 
resist the payment of a policy obtained in good faith and without mis- 
representation, issued to a firm, when there is only one person in said 
firm; particularly when the agent issuing the policy knows that only one 
person composes said firm. 

It is no defense to the payment of the loss that the policy was signed by offi- 
cers who had ceased to be such when the policy issued. ‘ 


A party who obtains a policy from a former agent of the company, with whom 
he had done business, and who has in his possession blank applications 
and policies, will be protected in the absence of actual knowledge on his 
part that the party acting as agent, was, in fact, not the agent of the 
company. In the Matter of the Pelican Ins. Co., 535. 

7. KNoWLEeDGE As To T1TLE—Sunpay Contract Evipence.—Where the execution 
of the policy is not denied, and the authority of the local agent who issued 
it is in writing, the admission of parol evidence as to his authority is 
harmless error. 


Where the property was examined by the agent and the agreement for insur- 
ance was made on Sunday, but the policy was dated and delivered on 
Monday, it was not a Sunday contract. 


Instruction that if the plaintiff fairly disclosed to the agent the condition of 
the title the contract was valid, but if he informed him that he owned in 
fee and had a clear title,when it was only on executory contract to pur- 
chase, the misrepresentation would work a forfeiture, was not error in the 
absence of a written application. 


Where the amount paid on the contract was immaterial, the exclusion of 
evidence contradicting statements of plaintiff on this point was harmless 
error. Jooliver vs. Boylston Ins. Co., 793. 


8. Liasrtity or Surety.—Notice by a subagent to the state agent of a life 
company of termination of his contract, and by his bondsmen of ter- 
mination of their liability, is notice to the company where such state 
agent has authority to make advances to and has supervision of such 
subagents. 


Where the agent was bound to pay over all moneys received on account of 
advances, it was error to charge that such obligation as to his bondsmen 
was limited to hotel, traveling, and other expenses incident to the busi- 


ness for which advances had been made. Union Central Life Ins. Co. vs. 
Smith et al., 846. 


9. Liasrtity oF SuRETY For Farure to Cancet.—One J., as agent of an insur- 
ance company, executed to it a bond upon which the appellant was 
surety, and which contained a recital as follows: ‘‘ That, whereas the 
above-named Ernest W. Judson has been duly appointed by the afore- 
said company their agent at Marshfield, Wisconsin, and vicinity, county- 
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and state aforesaid, during the pleasure of the manager and attorney 
thereof, and by reason whereof, and as such, he will receive into his 
hands and possession divers sums of money, policies, chattels, and other 
effects the property of said company, and is bound to keep true and 
accurate account of said property and receipts and disbursements, and 
to deliver, account for, and pay over the same when directed, accord- 
ing to the instructions of said company or its manager, and to conduct 
the business according to the general and specific instructions of the 
company aforesaid.” J. insured certain property, and issued a policy 
which the company refused to accept, and directed the agent to cancel 
it, and return the premium to the insured, which he promised to do, 
and notified the company that he had done so, which was not true, 
and he retained the premium. The insured property was burned, and 
the company was compelled to pay the loss. Held, That upon such default 
of J., C., as his bondsman, was liable for the loss which the company 
was legally compelled to pay the insured. 


The property insured and destroyed by fire was situated in Fifield County, 
Wis., but it does not appear whether Fifield is near or in the vicinity of 
Marshfield, nor whether the insurance business done at Fifield would be 
tributary to the insurance agency at Marshfield ; but held that, fairly in- 
terpreted, the language of the bond means that J. was appointed agent 
at Marshfield, Wood County, Wis., and that such agency extended, not 
only to Marshfield, but to its vicinity, and authorized him to transact 
such insurance business as would be reasonably tributary to Marshfield, 
and that considering the nature and manner of doing insurance business, 
if in this respect Fifield is not in the vicinity of Marshtield, nor its insur- 
ance business tributary thereto, this is a matter of defense, and cannot 
be raised upon demurrer. Royal Ins. Co. vs. Clark, 836. 


10. Or Company or InsurED.—H. & Co., insurance agents in Chicago, but not 
agents of the defendant company, solicited plaintiff, through S., an em- 
ploye. to take insurance with them. The amount, and how it should be 
distributed over fixtures, stock, etc., was agreed upon, and a memo- 
randum made by 8S. H. & Co. declined to accept any risk in the block in 
which plaintiff was located. S. then offered plaintiff certain policies, 
which he refused, because “mutual.” Plaintiff then gave S. a written 
order or request for other insurance, which he agreed to accept and pay 
for, if satisfactory to him. S.then turned the memorandum and the re- 
quest over to C., G. & Co., who did not represent or have any relations 
with the defendant company, but who styled themselves ‘ brokers.” 
They undertook to get the insurance wanted, and sent a written statement 
or application to the defendant company, upon which, without other 
knowledge or information as to the risk, the policy was issued. Held, 
That C.,G. & Co. were the agenis of plaintiff, and not of the company. 
Fromherz vs. Yankton Fire Ins. Co., 672, 673. 


11. Watver or AssESSMENT—REINSTATEMENT. —Upon receiving notice of default 
in assessments, payment was made to and accepted by the general agent 
without condition, and an application was made for reinstatement. A 
subsequent assessment was made and promptly paid. 


Held, That the company was estopped to deny that the member had been 
reinstated. Commonwealth ex rel. Willliams vs. Provident Life Ass’n, 238. 


12. Watver or MISREPRESENTATIONS AS TO INCUMBRANCE AND Risk.—Where repre- 
sentations of the extent to which incumbrances existed on property 
sought to be insured were made which unintentionally were incor- 
rect, but were so known to be by the insurance company’s agent, who 
nevertheless issued the policy of insurance as requested, and therefor re- 
ceived the premium, which, with said representations, he forwarded to 
his principal, by whom the premium was retained, and the policy al- 
lowed to remain in force, the jury were properly instructed, in effect, 
that by retaining the premium, and not canceling the policy before loss 
was sustained, for nearly four months after issue of the policy, the com- 
pany was bound as an insurer, provided the existence of the above facts 
was shown by the evidence. 
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Actual representations as to the existence of safeguards against fire, which 
were made to the agent of the insurer, may be proved by parol evidence, 
notwithstanding the fact that such representations, incorrectly reduced 
to writing by such agent, were attested as true by the signature of the 
insured, even though by the terms of the policy issued it is provided that 
such representations shall be deemed a warranty, and as such a part of 
the policy itself. German American Ins. Co. vs. Hart, 273. 

. Wartver or OTHER Insurance.—Where an insurance agent, with authority 
to receive premiums and issue policies, exercises snch authority with 
knowledge of the existence of concurrent insurance on the premises, the 
company is estopped, after a loss, to insist that the policy is void because 
consent to such concurrent insurance was not given in writing. Phenix 
Ins. Co. vs. Covey, 305. 

Watver or OTHER INsuRANCE BY.—The policy required written indorsement 
of other insurance, and provided that its terms could not be waived by the 


agent. An agent having power to make such indorsement consented to 
do so, but failed. 


Held, That the company was estopped from setting up the requirement as to 
written indorsement. 

Knowledge of incumbrance, and that the interest was leasehold, by the agent, 
when the policy was issued. estops the company from setting up pro- 
visions in the policy rendering it void in such case. 

Where the subseqent insurance was issued by the same agent in another com- 
pany, for which he was also agent, the first company will be presumed to 
know of the additional insurance. West vs. Norwich Union Fire Ins. 
Society, 367. 

15. Watver or PREMtuUM—EvIDENcE.—The policy provided that it should not 
take effect until actual payment of premium. The agent’s contract with 
the company recited that agents crediting premiums did so at their own 
risk, and must look to the policyholder for reimbursement. There was 
evidence of a practice by the agent of giving credit for the first premium. 

Held, That the agent’s contract together with the practice was evidence of a 
greater authority than was implied in the policy, and delivery of the pol- 
icy was waiver of the provision therein regarding payment. 

In such case a distinct prohibition in the agent’s contract against giving 
credits will be construed as meaning credit for the company. 

Where the insured on receiving the policy objected that it was not the exact 
form he desired, and was told that the agent had been unable to secure 
the other form, and replied that he did not like it, but left taking the 
policy, and the policy was not sent for by the agent, but was found in the 
safe-deposit box of insured, who died soon after, the question of delivery 
and acceptance was for the jury. 

The agent’s monthly reports showing only that policies were generally paid 
in the latter part of the month of issue, but not when they were deliv- 
ered, is not admissible as evidence as to knowledge by the company of 
waiver of premium by agent. 

Evidence of a general custom by agents to allow short credits is not admissi- 
ble where it is not shown to apply to policies which provided that they 
should not go into effect until the payment of premium. Smith vs. 
Provident Sav. Life Ass’e Sov., 502, 503. 

16. Watver or PrRemtum Note Payment.—The policy provided that no agent 
could alter the contract or give credit; that all premiums must be paid 
in advance, but an annual premium might be paid in cash in installments 
secured by notes, but no liability should attach except for that portion 
paid for in cash. Premium notes and a promissory note given the agent 
for premiums were unpaid at time of death, and were unknown to the 
company. The agent had previously accepted payment of premiums and 
of premium notes overdue. 


Held, That forfeiture was not waived by the acts of the agent. Smith vs. New 
England Mut. Life Ins. Co., 212. 


17. Watver oF Proors or Loss—C.uerk or.—The agent of a foreign company 
authorized to solicit business and receive premiums, and having the blank 
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forms therefor, but not authorized to waive proofs of loss, may bind the 
company by such waiver. 

The company is responsible for false answers in application written by the 
agent’s clerk, without the knowledge of applicant, when the agent is also 
present and hears the answers given by such applicant. Syndicate Ins. 
Co. vs. Catchings, 447, 448. 

18. Watver oF [rrutty Case or Save sy —Boripers’ Perwit —WAtver or VacANcy 
—F ve Print tn Poticy. —A sale is not invalidated because the auctioneer is 
a stockholder, director, and officer in the company selling, nor on account 
of an agreement by auctioneer to hold to purchase enough stock to 
comply with terms of sale. 


Such sale is not absolutely void because no contract was made in writing, but 
only voidable at option of one of the parties. 


Where in such case the purchaser at once takes possession and exercises the 
rights of ownership, and the property is susceptible of no other possession, 
he has an insurable interest. 


The policy provided that it should be void if the interest was not truly stated, 
or be other than sole and unconditional ownership, or if a building on 
ground not owned in fee simple. The auctioneer was also the agent of 
the insurance company, and fully familiar with the facts, and effected the 
insurance without any written application, relying on his own knowledge 
to fill in the policy. 


Held, That the company was estopped to object to the title. 


The building was incomplete when insured, and a builder’s permit for thirty 
days was indorsed, with agreement to renew, but a third renewal was not 
indorsed through an oversight of the agent, who was aware of its incom- 
plete state. 


Held, That the company was estopped to allege vacancy in violation of a pol- 
icy provision. 

Held, That policy provisions in fine print in violation of the Virginia statute 
of 1877-78 are void. Dupuy vs. Delaware Ins. Co., 161. 

19. WHat ConstiruTEes.—One who solicited insurance at the local insurance 
agent’s instance, took applications therefor, and delivered them to the 
local agent, who reduced them to the proper form, and forwarded them 
to the company, which issued policies thereon, was the agent of the 
company as to effecting such insurance. MecGonigle vs. Susquehanna 
Mutual Fire Ins. Co., 808. 

» 


See AccripENT 12, 15; ALIENATION 3; BENEVOLENT Socrety 1; Boarp or UNDER- 
WRITERS ; Broker; Description 4; INcumMBRANCE 5; INDUSTRIAL PoLicy; 
OTHER INSURANCE 2, 4, 5, 6; Paro AGREEMENT; Removan 1, 2; RENEwat 2, 
3; Risk 1; Trrze, 6, 7, 8, 9; UnautHorizEp INSURANCE; Vacant 4. 


ALIENATION. 


1. Evipence or Forectosure.—In an action on an insurance policy, defendant 
having proved a divestiture, before the loss, of plaintiff's interest in the 
insured property by virtue of foreclosure proceedings, regular and legal 
on their face, followed by a deed purporting to convey all defendant’s 
interest in the property, held, it was error to receive in evidence as against 
defendant a judgment, annulling such foreclosure proceedings, in an action 
commenced subsequently to the loss (to which action defendant herein 
was not a party, and of which it had no notice), for the purpose of estab- 
lishing the fact that such foreclosure proceedings were void, and thus 
defeat the defense that the insured had no insurable interest in the prop- 
erty at the time of the loss. Tierney vs. Phenix Ins. Co., 602. 

2. Warver.—The policy provided that a sale or transfer of the whole or part 
of the subject insured without consent endorsed should forfeit it. 

Held, That such condition could be waived by knowledge and consent of 
agent at time of insuring, and in case of conflicting evidence the question 
of waiver should be inclugled in a special verdict rendered: McFetridge 
vs. American Fire Ins. Co., 714. 
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3. WAIVER OF ENDORSEMENT BY AGENT.—The policy required written consent in- 
dorsed to an alienation of the property and assignment, and provided that 
no agent could alter i's conditions except by written indorsement. Oral 
notice of sale of property was given, and oral acquiescence of agent 
secured. The policy was in possession of the company, and no indorsement 
was made thereon. 


Held, That the written requirements had been waived, and that a failure to 
notify to the contrary had prevented the plaintiff from canceling the 
policy, which had a long time to run, and procuring insurance elsewhere. 


Held, That the company was liable. Jane Moffitt vs. Phoenix Ins. Co., 154. 


See MortGacGE 2; T1rze 2. 


APPLICATION. 


1. Cueck Marks as ANswers.—Where a check mark was made opposite various 
questions in the application which were apparently immaterial because 
answered in previous questions, such mark cannot be construed as a neg- 
ative answer to the question whether any prior application for insurance 
had been made on which no policy was issued. 

Where a policy is issued upon such applications, imperfect or unsatisfactory 
answers are waived. Manhattan Life Ins. Co. vs. P. J. Willis & Bro., 139. 

. Farse ANSWERS AS T) Hasits.—Where the policy is based on the truth of the 
application, it is error to instruct that misrepresentations in the applica- 
tion as to the habits of the applicant, that they are ‘‘ correct and temp- 
erate,” will not avoid the policy unless willfully and intentionally made 
and known to be false at the time. Standard Life § Accident Ins. Co. vs. 
Lauderdale, 865. 

. MISREPRESENTATION AS TO DisEAsE.—Where a disease is not due to contemp- 
orary causes even though it be not material, a false answer in an applica- 
tion which is a warranty will defeat the contract. Mutual Life Ins. Co. 
vs, Simpson, 733. 

. MISREPRESENTATIONS IN.—Where the policy does not make the application a 
part of the contract and contains no warranty as to the truth of state- 
ments in the application, such statements will not defeat the policy unless 
both material and untrue, and the question is one of fact for the jury. 
Fidelity § Casualty Co., of New York, vs. Alpert et al, 831. 


See AGENT 1; BENEVOLENT Socrety 1; INpustTr1AL Poticy; Risk 5. 


ARBITRATION. 


. Action 1n CasE oF REPLACEMENT.—The policy provided for the selection of 
two disinterested appraisers in case of disagreement between the company 
and the insured, who, if they cannot agree, shall submit the matter to an 
umpire chosen by them. : 


Held, That it is the duty of the company and the insured to first make an 
etfort to agree before seeking arbitration, and, where the company de- 
manded such arbitration without the effort, the insured was entitled to 
bring suit. 

Action brought before the expiration of the 60 days allowed the company in 
which to elect whether it would repiace was premature. John D. Boyle’s 
Sons vs. Hamburg-Bremen Fire Ins. Co., 699. 

2, DispuTE AS TO APPRAISERS AS WAIVER oF.—The policy stipulated for an ap- 
praisement in case of disagreement. Appraisers were appointed on the 
demand of the insured, before the company had been allowed a reasonable 
time to accept the proofs of loss, or any steps towards an adjustment had 
been taken. 

Held, That the company could not claim that the appointment was premature. 

The company’s appraiser was not a resident of the place where the loss oc- 
curred, and refused to accept any resident proposed by the other appraiser 
as umpire, because not acquainted with them, but proposed, instead, par- 
ties living at a distance. 
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Held, That this was virtually a refusal to arbitrate, which justified a suit. 
Brock vs. Dwelling- House Ins. Co., 464. 


3. In Case or VaLvuED Poticy anp Toran Loss.—A demand by an insurance 
company for arbitration in the manner provided in its policy, under 
which there has been a loss by fire, waives formal proofs of the loss. 

The petition in this case held to contain a sufficient allegation of a demand 
for arbitration. 


Where real property is wholly destroyed by fire, any provision of a policy of 
insurance covering such property which in any manuer attempts to limit 
the amount of the loss to less than the sum written in the policy is in 
conflict with the statutory rule, invalid, and will not be enforced. 


A provision in a policy that no suit or action against the insurer ‘shall be 
sustained in any court of law or chancery, until after an award shall 
have been obtained” by arbitration ‘‘ fixing the amount” due after loss, is 
void, the effect of such provision beir.g to oust the courts of their legiti- 
mate jurisdiction. Home Fire Ins. Co. vs. Bean, 516. 


4, STiPULATIONS FOR APPRAISEMENT AS Watver.—The policy stipulated for an 
appraisement in case of disagreement in which the sound value and dam- 
age should be separately stated by the appraisers, and that no action 
should be sustainable until full compliance with its provisions. 


Held, That the plaintiff was not obligated to accept a form of submission to 
appraisement imposing powers and duties on the appraisers not stipulated 
in the policy, such as ascertaining the cost of excavations, values of walls, 
depreciation, etc., and the refusal of the company to accept any other 
form was a waiver of the stipulation. Summerfield vs. North British § 
Mercantile Ins. Co., 442. 


5. Walver or IncumBrance.—Where the property was incumbered in violation 
of the policy and the company agreed, after notice of the same, to arbi- 
trate the claim in consideration of the insured accepting the adjuster’s 
figures as to loss on personal property, this was a waiver of the violation. 
McGonigle vs. Agricultural Ins. Co., of Watertown, N. Y.. 869. 


6. WalvER oF REPLACEMENT.—Where a submission to arbitration as to the 
amount of a loss expressly states that it is made *‘ without reference to 
any other question or matter of ditference within the terms and conditions 
of the insurance,” it neither waives the company’s right to rebuild instead 
of paying, as provided for in the policy, nor excludes proof of a previous 
oral waiver of such right. 

Where an insurance company, by its adjuster, on being requested to rebuild 
a house destroyed by fire, unconditionally refuses to do so, and states that 
it will pay the amount of loss when the same is determined by arbitra- 
tion, the company elects to pay the loss, and waives its right to rebuild. 
Platt vs. tna Ins. Co., 132. 


See BENEVOLENT Society 3; VaLuaTION; VALUED Poticy 2. 
, ? 


ASSESSMENT. 


1. Notice sy Matit.—The constitution of a benevolent society required that 
notice of assessment should be given members “ by mailing them a notice 
to their last address as shown by the branch books.” 

Held, That where a notice was mailed to an address different from that shown, 
failure to pay the assessment does not work a forfeiture in the absence of 
evidence that it was received. 

The placing of a notice addressed and stamped on a desk from which the mail 
carrier was accustomed to take them, when delivering his mail, was not 
a legal mailing of the notice. Molloy vs. Supreme Council of Catholic Mut. 
Ben. Ass’n, 632. 


2. Evipence or Watver.—In an action on a policy of mutual life insurance, 
plaintiff sought to establish a waiver of forfeiture for nonpayment of an 
assessment, by showing that defendant had previously accepted assess- 
ments after default, both from deceased and others. The evidence showed 
that deceased was on all such occasions fully aware that he had forfeited 
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his rights, and had applied for reinstatement, with a certificate of good 
health, and that, as to the others, the payment of delinquent assessments 
had been made by an officer of defendant as a personal favor, and at his 
own risk. Held, that plaintiff could not recover. asly vs. Valley Mut. 
Life Ass’n, 453. 
See Acent 11; Brnevotent Society 3; Evipence 1; Mctruat Company 2; 
Premium Nore 1. 


ASSIGNEE. 

MateriaL Man InsuRABLE INTEREST—GARNISHMENT BY CREDITORS.—The insured 
was interested in the building for work done, and insured in his own name 
to cover his claim, and by agreement that of the material man, who paid 
half the premiums. To cover the interest of the latter, it was endorsed 
payable to him as interest might appear. 

Held, In an action at law that the insurer was liable to the assignee only to the 
extent of the interest of the insured, and if the assignee’s claim covered 
the whole amount of such interest, creditors of insured could not gar- 
nishee the company, although the total amount of insurance was equal to 
both claims. Edwards vs. Arquette, 290. 


See PLEADING 2, 


ASSIGNMENT. 


1. Homesteap.—Where a resident of this state, who is the head of a family, 
owns two houses located upon a lot and one-half of ground, containing 
less than one acre, within the limits of a city, and occupies one of the 
houses, with his family, for living and sleeping purposes, and the other 
for cooking and kitchen’ work, and also cultivates the grounds for his 
family, at the time he joins in a deed of assignment with a partner for the 
benefit of the creditors of said firm, held, both of said houses constitute a 
part of the homestead of the debtor and his family, and no part of said 
premises is transferred to the assignee under said deed of assignment. 
Dwelling- House Ins. Co. vs. Osborn, 751. 


2. INsuRABLE InTrEREST—CREDITOR.—A condition on the back of the policy, 
under the title ‘‘ Assignments,” provided that it should not be assigned 
unless notice and copy of the assigument were given to the company, nor 
unless the claim by assignee was subject to proof of interest; nor unless 
an insurable interest at time of assignment be shown by all claimants at 
time of claim; and claim by any creditor or assignee should not exceed 
actual indebtedness at time of death; and the policy, as to any excess, 
should be void unless the assignee bore the relation of wife, child, parent, 
brother, or sister. 


Held, In the case of one suing as the payee named in the policy, though in 
fact subsequently also a creditor, the absence of relationship did not 
affect the right of recovery, the provision not applying to such case. 

Held, That one might have an insurable interest, though not within the rela- 
tions enumerated. It is too late, after verdict, to insist that an insurable 
interest should have been set out. Kentucky Life § Acc. Ins. Co. vs. 
Hamilton, 43. 


3. Nor Exporsep.—One of the stipulations in a life-insurance policy was that 
‘no assignment of this policy shall be valid unless made in writing in- 
dorsed hereon, and unless a copy of such assignment shall be given to 
the company within thirty days after its execution.” Held, That this pro- 
vision not being one which goes to the essence of the contract. but being 
merely designed to protect the insurer against the danger of having to 
pay the policy twice, by requiring evidence of a change of beneticiaries 
to be putin reliable form, and promptly furnished to the company, no one 
but the insurer can avail himself of a noncompliance with it. 


An assignment of the policy, although not indorsed on it or given to the in- 
surer, is nevertheless valid as between the parties to the assignment. 
Hogue vs. Minnesota Packing § Provision Co., 119. 


See Contract; CrepitTor 1; TiTLe 3. 
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BARRATRY. 


EVIDENCE oF, By Part Owner.—The vessel having sprung aleak, put into an 
intermediate port, and the master, who was part owner of the vessel, 
sold the cargo, abandoned the voyage, and after repairing sailed for an- 
other port. There was evidence that the cost of repairs was small; that 
much of the cargo was sold before it was discharged, and before the ex- 
tent of damage to the vessel had been ascertained, some of it beyond its 
original cost ; that the master knew the owners of the cargo and failed to 
notify them. 


Held, That this was evidence for the jury of barratry by the master, for the 
purpose of making a more profitable voyage elsewhere. The fact that he 
was part owner did not incapacitate him from committing barratry. 

A telegram at the instance of the insurer to the representative of the Board of 
Underwriters, at the port where the cargo was sold, justified the admission 
as evidence of the representative’s response to the board regarding the 
sale, though adverse to insurer. But a letter from such representative to 
a third party with whom insured had no relations was not admissible. 
Meyer vs. Great Western Ins. Co., 184 


BENEFICIARY. 


Ricut or Acrion —A policy insuring the life of the father, based on an appli- 
cation signed by father and son and naming the latter as beneficiary, was 
made payable to the insured after due notice of death of the ‘‘ person 
whose life is hereby insured.” 

Held, That the contract was with the son for his own benefit, and that he and 
not the administrator of deceased was entitled tosue. Cyrenius vs. Mutual 
Life Ins. Co., 554. 


See Titre 10. 


BENEVOLENT SOCIETY. 


1. ANSWERS IN APPLICATION—EVIDENCE OF CONVERSATIONS WITH AGENT—CoN- 
STRUCTION OF Laws.—-Where, by the terms of a certificate of insurance, is- 
sued by a mutual benetit association, the application and medical exam- 
ination are made a part of the contract, and in such application it is 
stipulated that the statements made therein and answers made to the 
medical examiner are to be deemed warranties, untrue statements in such 
application and untrue answers made to the medical examiner in answer 
to questions propounded constitute a breach of the warranty, and avoid 
the contract. ‘ 


Conversations with, or statements made by, a soliciting agent of a mutual 
benevolent association prior to or at the time of an application for the 
issuance of an insurance certificate, in the absence of proof of fraud, are 
inadmissible to contradict or vary the terms of the written contract 
between the parties. 

The provisions of section 24, c. 51, Laws 1890, do not apply to mutual bene- 
volent associations, but are only applicable in certain cases to life 
insurance companies specified in the first 31 sections of the chapter. 
Knudson vs. Grand Council of Northwestern Legion of Honor, 758. 


2. CHaNGe or By-Laws—MEasvre oF Lianriity.—A certificate of a benevolent 
society was accepted, ‘subject to such laws, rules, and regulations as 
now exist, or may hereafter be adopted,” under which the holder was to 
receive one half the amount after twelve years, if living and in good 
standing. 


Held, That a subsequent amendment of the by-laws, modifying the amount of 
such certificates and restricting them to those who should live out their 
expectation, could not affect the original conditions as to payment. Hale 
vs. Equitable Aid Union, 798. 


3. CHARTER CoNSTRUED—EVIDENCE—WAIVER OF ASSESSMENT—ARBITRATION AS A 
Bar to Action.—The charter and by-laws of the National Masonic Acci- 
dent Association of Des Moines, Iowa, examined, and held, 
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That the object of the association is to furnish its members the advantages of 
accident insurance. 


That the association had no capital and no capital stock; that the only moneys 
it ever has are derived from the membership fees and dues and assessments 
paid by its members. 


That these moneys are used for the purpose of paying the operating expenses 
of the association, and paying the weekly and other benefits due to its 
members. 


That the assoviation is purely a mutual institution, only members of the Ma- 
sonic fraternity being eligible to membership. 


That the association does not issue policies as that term is generally under- 
stood, but issues to each of its members a certificate of membership. 


Its members are divided into classes, according to the hazard of the occupa- 
tion they pursue. 


The scheme contemplated by the association is the payment of a certain sum 
per week for a specified time to such of its members as may be tempor- 
arily injured; and, if such injury proves to be permanent, or results in 
death, then the payment to such member or his beneficiary of a gross sum 
of money. 


The certificate of membership provides: ‘‘This association does not agree to 
pay any certificate holder or beneficiary * * * a greater sum than is 
realized by said association from one assessment of $2, made and collected 
upon all members assessable at the date of the accident.” ‘‘To keep this 
certificate in force, all assessments and dues must be paid within 30 days 
of the date of the notice from the secretary calling therefor.” The by- 
laws of the association provide: ‘‘ Information of the amount of each re- 
quired payment and of the time when the same is to be paid shall be given 
by the secretary to each member by mailing a written or printed notice to 
him, postage prepaid, at his last given post-office address, at least 30 days 
prior to the maturity of such payment. * * * And it shall thereupon 
be the duty of each member to promptly pay the same to the secretary at 
his office in Des Moines, Iowa, on or before such time of maturity. If any 
member shall fail to pay any required payment on or before the day so 
fixed, his certificate and membership shall cease to be of any force and 

validity, and can only be revived by payment thereof. No indemnity or 
benefits of any kind shall be paid for or on account of any injury received 
between the time when the delinquent payment became due and the time 
when the same is received by the secretary at his office. “No suit shall be 
brought upon any claim disputed before the same shall have been arbi- 
trated by a committee, and the award of such committee shall be final and 
conclusive upon the claimant and the association.” On the 14th of Feb- 
ruary, 1891, the board of directors of the association made an assessment 
of $3 upon each of its members. This assessment matured on the Ist 
day of April, and notice thereof was duly given to George F. Burr, 
who was a member of the association. Burr did not pay his assessment 
on or prior to April lst. About noon of April 27, 1891, Burr was injured, 
and made a claim against the association for the weekly benefits, which 
he alleged he was entitled to be paid as the result of his injury and his 
membership. ‘The association refused to pay the claim, and Burr brought 
this suit. The evidence tended to show that on the 25th of April, 1891, 
Burr mailed a letter at York, Neb., directed to the association in Des 
Moines, Iowa, containing his check for $3, to pay the assessment due April 
1st, and that ordinarily such letter would reach the association on the 
26th or by the morning of the 27th of April. On the other hand, there 
was evidence which tended to show that this check was received by the 
association on the morning of the 29th of April, or not earlier than the 
afternoon of the 27th of April. On the trial the association requested the 
district court to instruct the jury that: ‘ Plaintiff having not paid such 
assessment at or before maturity, his certiticate ceases to be in force and 
effect until the payment actually reached the secretary at his office in Des 
Moines, and plaintiff’s certificate of membership only becomes,valid from 
the time said secretary received such payment at his office in Des Moines. 
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If you find from the evidence that the payment was received by the sec- 
retary at his office in Des Moines previous to the time that the accident 
happened to the plaintiff, then the plaintiff is entitled to recover; but, if 
the said payment did not reach the secretary’s office in Des Moines until 
after said accident happened to the plaintiff, then the plaintiff is not en- 
titled to recoverin any sum whatever.” This instruction the court refused. 


Held, That it was not for the district court to say whether the evidence es- 
tablished the fact that the assessment remitted by Burr to the association 
was received by it prior to the time he wasinjured. That was a question 
which the jury, and the jury alone, had a right to determine. 


Burr’s failure to pay the assessment due the Ist day of April on or before that 
date did not oust him from membership in such association, but suspended 
his right to claim indemnity from the association for an injury received 
after the assessment became due and before such payment was made. 


That, the nature and objects of the association considered, the retention by 
the association of the remittance made by Burr was not evidence that the 
association waived Burr’s default. 


That the court erred in refusing to give the instruction. 


On the trial the association requested the court to instruct the jury that be- 
fore Burr could maintain an action upon the claim he must have procured 
it to have been arbitrated by a committee of arbitration, as provided by 
the articles ef incorporation of the association; that such arbitration 
was a condition precedent to the right of Burr to maintain the suit. This 
instruction the district court refused. 


Held, That the ruling of the district court was correct. 


Whatever may be the rule elsewhere, it is the firmly established doctrine here 
that if parties to a contract agree that, if a dispute arises between them, 
such dispute shall be submitted to arbitration, refusal to arbitrate or no 
arbitration is not a defense to an action brought on such contract by one 
of the parties thereto, as the effect of such agreement is to oust the courts 
of their jurisdiction, and is contrary to public policy and therefore void. 
National Masonic Acc. Ass’n vs. Burr, 423-424. 

4. Measure oF LiaBitity ror Ciarmms.—A benevolent society issued endowment 
coupons to the members of a certain class, entitling the holder on the 
maturity of the coupon to the amount of one assessment from every mem- 
ber of such class in good standing at the time. ‘The number of assessments 
were regulated by the Grand Lodge of the society, and the amount real- 
ized was paid into a special fund. 

Held, That when the fund is not adequate to a full payment of mature cou- 
pons, the members are entitled only to their pro rata share. 

Held, That the society, being trustee of the fund for its members, may resist 
the claim of a member for more than his pro rata. Perpoli vs. Grand 
Lodge of Legion of the West, 63. 

5. SurcipE—CuHanGeE oF By-Laws—Construction or ConstiruTion.—The insured 
applied for membership in the endowment rank of a benevolent society. 
The application provided that the insured should comply with all exist- 
ing and future regulations governing the rank, and the certificate provided 
that compliance with such regulations was a consideration on which it 
was issued. 

Held, That a subsequent law of the order exempting from liability in case of 
suicide was binding on the insured. 

In case of a benevolent society the adoption of a new constitution repeals all 
provisions of former constitutions not contained therein. 


A provision in the constitution giving a board of control the control of the 
endowment rank, subject to such restrictions as the lodge may impose, is 
executive and not legislative in its character, and does not authorize a 
regulation by the board excluding suicides from benefits. 

Authority in the charter for the establishment of an endowment rank by the 
Supreme Lodge, on such terms as it may deem proper, does not authorize 
the Supreme Lodge to delegate its legislative powers as to the exclusion 
of suicides from benefits to a subordinate board of control. Supreme 
Lodge Knights of Pythias of the World vs. La Malia et al, 801. 
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6. Watver oF MISREPRESENTATION—TITLE TO FuND.—Where a mutual endow- 
ment association, with knowledge that a deceased member misstated his 
age in his application for membership, refuses to pay the endowment, on 
the ground that the member designated no beneficiary, it is estopped to 
defend an action for such endowment on the former ground. 


A by-law of an association, formed under the Illinois statute in regard to as- 
sociations ‘intended to benefit the widows, orphans, heirs, and devisees 
of deceased members,’’ which provides that, in case a member dies with- 
out leaving any widow, children, or parent, the endowment shall go to 
the reserve endowment fund, unless such member shall have designated 
a beneficiary, is invalid; and, where amember dies without designating 
any beneficiary, the endowment goes to his heirs. Wolf vs. District 
Grand Lodge No. 6, I. O. B. B., 198. 


BOARD OF UNDERWRITERS. 


Insunction —Consprracy—AcGeEnt.—A board of fire underwriters associated under 
a constitution providing for the regulation of rates, prevention of rebates, 
compensation to agents, and non-intercourse with companies not mem- 
bers, is an organization induced by trade reasons, and not an unlawful 
conspiracy, and will not be enjoined unless damage is done to complain- 
ant by unlawful means. 

A member of such board cannot be restrained for dismissing its agent for 
acting also for plaintiff not a member, or for refusing to place insurance 
for plaintiif or its customers. 

But an agent of such board-member will be restrained from advertising that 
he had authority to cancel and rewrite policies of outside companies in 
the absence of such authority, or from threatening to boycott agents and 


customers of such outsiders. Continental Ins. Co. vs. Board of Fire Under- 
writers, 561 


BOND. See Surety 1. 


BROKER. 


MISREPRESENTATION BY.—The plaintiff applied to a broker for insurance, who 
filled ina blank belonging to another company and presented it to the 
agent of defendant company, who had agreed to allow him commissions 
on such business as he brought. The broker did not represent himself 
as agent of defendant, nor was he so represented in the-policy, which he 
procured and delivered to plaintiff, receiving the premium. 

Held, That the broker was agent of insured, and the policy was avoided for 


false representation in application as to location of storehouse insured. 
Sellers vs. Commercial Fire Ins. Co., 354. 


BUCKETS. See Warranty 4. 


BUILDERS’ LIEN. 


Nort Forectosurse.—The filing of a statutory builders’ lien is not a violation of 
a provision against foreclosure proceedings. Speagle vs. Dwelling-House 
Ins. Co., 829. 


BUILDERS’ PERMIT. See Acenr 18. 
BUILDING. See Reparrs. 
BY-LAWS. See Benevotent Sociery 2, 5. 


CANCELLATION. 


INCOMPLETE—OTHER INsuRANCE.—Defendant insurance company issued two 
policies for the period of five years to M., each providing for cancellation 
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at his pleasure, and stipulating against other insurance. At the end of 
fifteen months, M. desiring to insure the property in another company, 
delivered his policies in defendant company to C., with an indorsement 
upon each in these words: ‘‘ For value received, I hereby assign to C. the 
unearned premium upon this policy, also this policy for cancellation, and 
authorize him to collect such unearned premium.” Eight days later C. 
tendered the policies to defendant for cancellation, but as a dispute arose 
as to the amount of the unearned premium they were returned to him 
without cancellation, and he brought suit to enforce the payment of 
amount claimed. Held, (1) That the election of M. to cancel the policies, 
no notice being given to defendant, and no request being made by him 
for cancellation, did not create a liability to pay the unearned premiums ; 
and (2) that the policies had been avoided by M. by a violation of these 
conditions in obtaining the insurance in the other company. Colby vs. 
Cedar Rapids Ins. Co., 695. 


See AGENT 2, 4, 9. 
CASH VALUE. See MEAsure or DamaGEs. 
CATTLE DEALER. See Accipent 2. 
CHARTER. See BENEVOLENT Society 3. 
CIRCULAR. See AccrpEnt 12. 
CLEAR SPACE. See Risx 1. 
CLERK. See Acent 17; EvmEnce 2. 


CONSIGNEE. 


Measure oF Recovery.—The insurance was effected by a consignee of goods, to 
be paid for if sold, or otherwise to be returned, and the policy specified 
them as received and held on consignment, but by another clause limited 
liability to the interest of the insured. The policy was written by the 
agent, knowing the intention to be to insure for the full value, and 
knowing the nature of the title. 


Held, That recovery should be for the full value. Fox vs. Capital Ins. Co., 206. 
CONSPIRACY. See Boarp or UNDERWRITERS. 
CONTAINED IN. See Descrirtion. 


CONTRACT. 

1. Entire —AssIGNMENT—WAIVER OF Proors.—Where the policy covers spe- 
cifically several distinct items for a single premium and the items are so 
situated that the risk on one cannot be affected without affecting all, the 
policy is an entirety. But the rule is otherwise if the risk on each item is 
separate and distinct from the others. ‘ 

The contract of insurance is personal and one person cannot be substituted 
for another without the consent of the insurer. The assignment of the 
entire policy with such consent creates a new contract. The assignment 
of the policy as to part of the items only with the consent of the insurer 
is a waiver of an objection that it was not entire. 

Where the complaint alleges waiver of proofs of loss. 


Held, That a demurrer to the company’s plea in abatement, addressed to the 
whole complaint, was properly sustained. Manchester Fire Ass’e Co. vs. 
James E. Glenn, 548. 

2. INcomMPLETE—NON-PAYMENT OF PREMIUM.—The policy provided that the com- 
pany should not be bound until payment of membership fee and first 
assessment, nor until countersigned by the agent. The insured stated in 

Ven. XXIV.—57. 
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the application that the company should not be responsible until receipt 
of premium at home office. The premium was paid to a solicitor employed 
by the agent, but not employed by the company. The premium was not 
received by the agent nor the policy countersigned for delivery until after 
the death of insured. 

Held, That the company was not liable. 


The agent forwarded the policy to the solicitor in ignorance of the death, and 
it was delivered by him to the administrator of insured. 

Held, That this did not affect the case. Newcomb vs. Provident Fund Society, 302. 

3. RENEWAL, WHEN INCOMPLETE.—An interrupted personal conversation between 
the secretary of a mutual company and the insured regarding a renewal 
desired by the latter, in which the amount of insurance was not deter- 
mined, but left entirely to the secretary, and, according to the latter, was 
to be incorporated in an application, but according to the insured in a 
policy, was not a completed oral agreement. Sater vs. Henry County 
Farmers’ Mut. Fire Ins. Co., 220. 

4. Wuen Comprete.— Aeld, That the contract was complete when the appli- 
cation was accepted and credit given for the premium, and the fact that 
after the policy had been forwarded by mail the insured was suddenly 
killed before receiving it did not prevent recovery. Dailey vs. Preferred 
Masonic Mut. Acc. Ass'n, 27. 

5. WHEN INcomMPLETE—CRrEDITOR.—An agent agreed with a creditor who held 
his note that the latter should secure a party to apply for insurance 
under agreement that the creditor would pay the premium, receiving an 
assignment of the policy as security, the creditor to pay the premium by 
indorsing the amount on the note. The application under the arrange- 
ment was secured from one 8., and the policy was sent to a third party 
for delivery to the creditor upon the indorsement of the note. ‘The in- 
sured died before such indorsement or delivery. 


Held, That there had been no delivery of policy nor payment of premium. 
Hawley vs. Michigan Mut. Life Ins. Co., 216. 


See EvipENcE 2; UNAUTHORIZED CoMPANY. 


CONTRIBUTION. 


Orner INsuRANcE.—The policy provided that it should only be liable pro rata 
in case of other insurance. . 

Held, That though the provision was not pleaded, a judgment for the whole 
loss, where the proofs showed such other insurance, was error. McFetridge 
vs. American Fire Ins. Co., 714. 


See MortGaGEE 2. 
COUNTER CLAIM. See Renewat 1. 


CREDITOR. 
1. INTEREST IN Poticy or DeBTOR—ASSIGNMENT TO SuRETIES.—Fire insurance is 


in effect a contract of indemnity against loss or damage suffered by an 
owner or person having an interest in the property insured. 


An attaching creditor has an insurable interest in the buildings covered by 
his attachment. But where he fails to procure any insurance on such in- 
terest, and the debtor takes out a policy at his own expense, held, that the 
latter effects insurance on his own interest in the property, and not on 
that of his creditor. 


After the adjustment and payment of loss under such policy, the funds being 
held through an assignment of the debtor to his sureties and a mortgage 
of the premises insured, the creditor claimed on account of the unsatisfied 
part of his judgment a lien on the insurance money, and of which there 
was an excess in the hands of the sureties above their claim, upon the 
ground that the mortgage and assignment of the policy were in fraud of 
his rights. Upon a bill in equity to enforce the lien, held, that the bill 
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cannot be sustained; that there is no privity of contract or of estate, :be- 


tween the plaintiff and either of the defendants, that could form a basis 
for such a lien. 


Also, that the assignment of the policy to the sureties, with the consent of 
the company, was a new and orignal contract of indemnity with the 
assignees, who were not indebted to the plaintiff, and who had no con- 
tractual relations with him. Donnell vs. Donnell et al., 371. 


2. PrererENcE.—A policyholder in the Maine Mutual Accident Association, 
who has recovered judgment against the company upon a claim under 
his policy, and demanded payment of the same from the state treasurer 
out of the company’s funds in his hands, more than 30 days before equit- 
able proceedings of insolvency were instituted against the company by the 
state insurance commissioner, does not thereby acquire for his claim any 
preference over the legal claims of the other creditors of the company. 
Smith, Insurance Commissioner, vs. Maine Mutual Accident Association 
(Burrill, Intervener), 879. 


3. TirLe To InsuRANcE Monry.—The statute of Mississippi providing that the 
amount of a life policy not exceeding $10,000 shall inure to the bene- 
ficiaries free from liability for debts of the party paying the premiums, 
does not exempt such amount from the debts of the beneficiary. 

Where the policy is made payable to the insured, his executors, etc., the pro- 
ceeds are subject to his debts. 

The statute of Mississippi which provides that the proceeds of a policy which, 
at the time of its passage, are in the hands of executors or administrators, 
to whom it is payable, shall not be liable for the debts of the insured, is 
unconstitutional. Rice vs. Smith, 317. 


See AssIGNEE; ASSIGNMENT 2; Contract 5; MortGaGEE 5; Titte 11. 
DEBTOR. See Creprror 1. 


DESCRIPTION. 


1, Location oF Risx.—The policy was various, enumerated farming utensils, 
grain, horses, situated on and confined to premises actually occupied by 
insured. 

Held, That the policy did not cover a loss on part of the property intended to 
be covered while situated on premises nearly twenty miles away from 
those described, though a part of it had been temporarily taken there 
for ploughing. Lakings vs. Phenix Ins. Co., 545. 


2. Puacr or Deposrt.— Held, That where the articles were described as being 
in a dwelling, which was a rectory, but were in fact kept in the church, 
a few feet distant, for their ‘ordinary, necessary, and convenient use,” 
there could be no recovery. Green vs. L. § L. § G. Ins. Co., 180. 

3. Rerormation.—In a policy of insurance, a misdescription of the land 
whereon was situate certain personal property insured did not release the 
insurer from liability for loss, and, as a condition precedent to an action 
on the policy, no reformation thereof was necessary. Omaha Fire Ins. Co. 
vs. Dufek, 473. 


4, Responsrpiiiry or AGENT.—Where there was no written application and the 
insured had correctly described the property to the agent, a misdescrip- 
tion in the policy will not defeat the contract, though the description 
was made part of the contract and a warranty. Dowling vs. Merchants’ 
Ins. Co., 795. 


See Live-Stock; Preaprne 2, 


DILIGENCE. See Proors or Loss 2, 


DISEASE. S&e Appuicarion 4. 
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DWELLING. 
Appition To.—The policy was on a dwelling ‘and additions thereto.” 
Held, That a building in the yard not insured, occupied in part by the serv- 
ants and in part as a laundry, which was the only building in the yard, 
was covered. Phenix Ins. Co. vs. Martin, 319. 


See Ponicy 2; Vacant 1. 


EVIDENCE. 
s . . > 

1. InsuraBLe InrEREsT —ASSESSMENT—MEasvuRE oF REcovERY —An admission of 
the validity of the plaintiff’s demand except as to the amount, and a 
stipulation of the defendant to confine itself to that question, is an ad- 
mission of insurable interest. 

Where the policy provided that in case of insufficiency of the assessment only 
a pro rata amount should be paid, the burden of showing insufficiency is 
on the company. 

A finding of the jury that $41.000 was collected on the assessment and 158 
claims were payable out of the amount, but not setting forth the amount 
of any of the claims except that of plaintiff, did not show that he was 
not entitled to a full recovery. Peoples’ Mut. Ben. Society vs. McKay, 741. 

2. New Conrract—InsurABLE INTEREST—OF AGENTS’ CLERK.—Where the policy 
had been issued, but was afterwards returned, as claimed by one party for 
modification of the terms of payment and the beneticiary, but by the 
other party to substitute a new contract, the question was for the jury. 

In an action by an administrator, proof of insurable interest on the part of the 
decedent’s estate is necessary. 

The evidence of an agent’s clerk is admissible as to the verbal agreement 
with insured concerning a change in the policy, in case of action after 
death of insured. Krause vs. Equitable Life Assur. Soc. of United States, 849. 

3. Or ConteNts.—Where the bill of particulars demanded described the arti- 
cles lost simply as ‘contents of the house,” it was not sufficient against 
objections to admit proof of the contents. 

Nor was such evidence adinissible because a list of the articles had been fur- 
nished by plaintiff, when some had been discovered hidden and not lost 
to plaintiff’s knowledge. nop vs. National Fire Ins. Co., 65. 

See AccrpEnT 1, 5, 6, 18; AGrent 3, 7, 15; AssEssMENT 2; Barratry; BENEVOLENT 

Socrety 1, 3; MorrGaGrer 1; Pieapine 4; Suicripe 1; Tire 6; Vauuartion. 


EXPLOSION. 


Waar is.—The policy provided that it should not be liable for loss caused by 
explosion of any kind unless fire ensued and then for the loss by fire only. 


Held, That loss from an explosion of gas which had escaped into a room, 
caused by lighting a match, was not within the policy. The explosion 
and not the match was the proximate cause of loss. Heuer vs. Westchester 
Fire Ins. Co., 471. 


FACTORY. See Vacant 2. 
FIGHT. See Accrpent 3. 
FORECLOSURE. See Atrenation 1; BurtpErs Lien; MortGaGE; MoRTGAGEE. 
FRAUD. See Inpusrriat Ponicy; Proors or Loss 1; VaLvartion. 
GARNISHMENT. See AssicNez; MorrGaGse 5. 
GAS. See Exproston. 


GOODS ON COMMISSION. See Morteace 1. 
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HAIL. See Murvat Company 1. 


HOMESTEAD. See AssiGNMENT 1. 
INCONTESTABLE POLICY. See Luwrration 5; Surcre 2. 


INCUMBRANCE. 


1, Increase oF Risk—TritTLE—Sate Unper Jupcment Note —Where no repre- 
sentations are made as to incumbrances, and the policy, payable to H as 
his interest may appear, provided that if the hazard be increased by any 
means within the control or knowledge of the insured it shall be void, 
such policy is not avoided by sale. under a subsisting judgment, of mort- 
gaged premises. Such provision refers to increase of risk through change 
of structure, methods of heating, etc., not to sales under existing 
judgments. 

A policy provision that it shall be void if the interest of insured be other than 
that of unconditional and sole ownership relates to the nature of the 
interest at the time of insuring. 


The mortgage on the insured property was not accompanied by a personal 
obligation. Buta judgment note was given by the mortgagors and an- 
other party to the assignee of the mortgage for the balance then due on 
the mortgage. 

Held, That a sale on execution issued on the judgment on such note was not 
a violation of a policy provision against foreclosure where the policy was 
issued subsequent to the note. Collins vs. London Ass’e Corp, 658. 


2. JupGMENT.—A policy of fire insurance has a clause which provides that, 
unless otherwise provided by agreement indorsed thereon or added 
thereto, it shall be void if the subject of the insurance, whether real or 
personal property, or any part thereof, be or become incumbered by mort- 
gage, trust deed, judgment, or otherwise. Held, Judgments recovered 
invitum against the insured during the life of the policy, and before 
the loss, are not incumbrances, within the meaning of the policy. Ger- 
ling vs. Agricultural Ins. Co., 385. 

3. MISREPRESENTATION AS TO.—An insurance contract provided that the policy 
should be void if the insured should fail to make known every fact material 
to the risk, including the amount of incumbrance, if any, on the insured 
property, whether interrogated with reference thereto or not. In a suit 
on such policy, the insurer interposed the defense that the policy sued on 
never took effect, because at the date of its issuance there was an out- 
standing mortgage against the real estate, of which the insurer had 
no knowledge. ‘The application for the insurance was oral. No in- 
quiries were made by the agent of the insurer as to the condition of the 
title to the property. ‘The insured said nothing about the existence of 
the mortgage, but he kept silent, because he did not know that it was 
his duty to disclose its existence. He did not keep silent from any sinis- 
ter motive, or with the intention on his part to deceive or mislead the 
insurer. Held: (1) That the existence of the mortgage on the insured 
property was a fact material to the risk. (2) That the insured’s accept- 
ance of the policy, under the circumstance, was not a representation that 
the insured property was free from incumbrance. (3) That the silence of 
the insured, under the circumstances, was not a misrepresentation as to 
the condition of his title. 

Where the insured was not questioned as to incumbrances on his property, 
and did not intentionally conceal the facts, the existence of a mortgage 
thereon does not invalidate the policy. Insurance Co. of North America 
vs. Bachler, 481-482. 

4, Renewat—JvupGMEntT Levy.—Policy conditions regarding liens are strictis- 
simi juris, and do not apply to voluntary incumbrances such as tax liens 
and judgment procured invitum. 


The insured gave mortgages and confessed judgments covering insured prop- 
erty, of which no express notice was given to the company as required. 
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Held, That whatever might be the effect of a subsequent renewal, such mort- 
gages and judgments as were subsequent to the renewal defeated 
recovery. 

The policy provided that if the property was levied upon, or taken into pos- 
session or custody under any proceedings in law or equity, all insurance 
upon the policy should cease. 

Held, That the policy was avoided by a levy on the property, though no re- 
moval of the property wasmade. Dover Glass Works Co. vs. American Fire 
Ins. Co., 12. 

5. Watver By AGENT.—Where assured, on applying for insurance, informed 
the agent that there was a lien against his property, and a policy was is- 
sued which failed to note that fact, it is presumed that the company 
waived the condition in the policy as to liens, though the agent reported 
the property as unincumbered, and the policy provided that no provision 
thereof could be waived except by express indorsement thereon. 

A waiver of the condition in a policy of insurance against incumbrances may 
be inferred from the appointment of appraisers, and an adjustment of 
loss, the negotiations as to which lasted five months, though the policy 
provided that no condition thereof could be waived except by special 
agreement indorsed thereon. McGonigle vs. Susquehanna Mut. Fire Ins. 
Co., 808. 

6. WHEN FREE From, at Time or Loss.—Where an insurer incumbers his per- 
sonal property by a chattel mortgage after such property has been insured, 
-—and contrary to the provisions of the insurance policy,—he may never- 
theless recover the value of the insured property destroyed if at the time 
of its destruction it was free from the lien of the mortgage. Omaha Fire 
Ins. Co. vs. Dierks, 241. 


See Acent 12; Arsrrration 5; Mortcacs; TiTxe 3. 


INDUSTRIAL POLICY. 


Sieninc APPLICATION - Fraup By AGenT.—The rule of an industrial company, 
that the application must be signed by the party insured, was not on the 
application, but was printed in the premium receipt book given to plain- 
tiff who, on the solicitation of the agent, had insured her husband’s life, 
without his knowledge. 


Held, That the existence of the rule in the receipt book was no presumption 
that plaintiff had read it before paying premiums. 


Held, That where she had been innocently misled by the fraudulent repre- 
sentation of the agent, in ignorance of the rule, she was entitled to re- 
scind the contract and recover back the premiums paid. Fisher vs. Metro- 
politan Ins. Co., 129. 


INJUNCTION. See Boarp or UNDERWRITERS. 
INSANITY. See Accrpent 13; Suicrpe 1. 
INSOLVENCY. See Creprror 2; Lrurrarion 4, 


INSURABLE INTEREST. 


Prieapinc.—The courts in a declaration on a policy must allege an insurable 
interest in the plaintiff at the time of issue of the policy and at the time 
of loss. Dickerman vs. Vermont Mut. Fire Ins. Co., 472. 


See AssIGNEE; ASSIGNMENT 2; EvipENCcE 1, 2. 


INTEREST. 


W38EN iT Beains.—Where the loss is payable 60 days after notice and proofs, 
interest begins to run from such time. Southern Ins. Co. vs. White, 47, 48. 


IRON SAFE. See AceEnt 5. 
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JUDGMENT. See Incumprance 2. 
JUDGMENT LEVY. See Incumprance 4, 
JUDGMENT NOTE. See Incumprance 1. 
KEEPING ACCOUNTS. See Warranty 3. 

LEASE. See Trrzz 3. 
LESSEE. See Tittz 8. 


LEX LOCI. See UnavutrHorizep Company. 
LIGHTNING. See Winp 1. 


LIMITATION. 


1. Errect or Statute.—The policy provided that no action should be brought 
unless begun within a year of the accidental injury. A statute provided 
that no person licensed to do insurance business should limit the term 
within which suit should be brought to a period less than one year. 

Held, That the stipulation was reasonable and prescribed the same limit as 
the statute, and was therefore valid. Lowe et al. vs. United States Mut. 
Accident Ass’n, 152. 

2. How Estrmatep.—The general rule is that, in the computation of time from 
an act done, the day on which the act is done will be excluded whenever 
such exclusion will save a forfeiture. Following this general rule, held, 
where a loss occurs September 15, 1889, under a policy of insurance con- 
taining a clause limiting the time within which an action may be main- 
tained to six months “after loss or damage shall occur,” and an action 
is commenced March 15, 1890, upon said policy, said action can be main- 
tained. Dwelling-House Ins. Co. vs. Osborn, 751. 

3. In CasE or Disaprmuity.—Under How. Ann. St., § 8718, providing that, if 
any person entitled to bring a personal action is absent from the United 
States and from the British provinces of North America at the time the 
cause of action accrues, the statute of limitations shall not run until the 
disability is removed; the statute does not run against the liability of an 
endowment association on its policy where one of the beneficiaries lives 
in Germany, and dies there, leaving as heirs residents of the United 
States, until after such beneficiary’s death. Wolf vs. District Grand Lodge 
No.6, I. 0. B. B., 198. 

4. In Cask or InsotvENcy.—Where an insurance company issued a policy of 
insurance insuring against loss by fire, requiring any action or proceed- 
ing to recover any such loss to be commenced within one year after 
such loss occurred, and within the life of the policy a loss occurred, and 
thereafter within the year the insurer made an assignment under the in- 
solvency law of this state, and the insured did not file his claim with the 
assignee until more than a year after such loss, held, such claim was not 
barred as to the fund in court by reason of the limitation in the policy. 
In Re St. Paul German Ins. Co. Screven vs. Franzen, 130. 

. INCONTESTABLE Poticy.—A policy clause making it incontestable after three 
years, provided all premiums had been paid, did not prevent the com- 
pany from setting up another clause requiring action to be brought 
within six months of death. Brady vs. Prudential Ins. Co., 717. 

6. Waiver or.—Where an insurance company, either before suit brought or 
by answer in the action, denies thatthe policy was in force when the 
loss occurred, it cannot avail itself of a provision in the policy that no 
action shall be brought until sixty days after receipt of proots of loss 
and adjustment. Home Fire Ins. Co. vs. Fallon, 690. 


See Action 1, 3; Mortcacrs 4; Proors or Loss 9, 10. 


ot 
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LIVE STOCK. 


Removat or.—The by-law of a mutual live-stock company provided that 
the insurance should be “confined to a distance not exceeding twelve 
miles from the borough of Hatboro.” 

Held, That a subsequent removal of insured property beyond the limit and 
keeping it there for sale was not a violation. Reck vs. Hatboro Mut. Live- 
Stock § Protective Ins. Co., 124. 


MACHINERY. See Vauvep Poticy 1. 
MAIL. See AssEssMENT 1. 


MARINE COMPANY. See UNAvutTsorizED INSURANCE. 


MATERIAL MAN. See AssIGNEE. 


MEASURE OF DAMAGES. 


CasH VaLtur.—Where the policy provided that it should not be liable beyond 
the actual cash value of the property destroyed, an instruction to find for 
the full amount expressed in the policy was error. Westchester Fire Ins. 
Co. vs. Wagner & Chabot, 476. 


MEASURE OF LIABILITY. See Breyevoxent Soctrery 2, 4; REINSURANCE. 


MEASURE OF RECOVERY. See ConsiGNeg; Evipence 1. 
MILL. See Vacant 3. 


MISTRESS. See Warranty 1. 


MORTGAGE. 


1. In Case or Goons on Commission. - The policy contained a printed condition 
avoiding it if the subject of the insurance is personal property, and be 
or become incumbered with a chattel mortgage. Held, The subsequent 
written portion of the policy, iisuring the property of the insured, ‘its 
own, or held by it in trust or on commission, or sold. but not delivered,” 
did not annul or supersede the condition against such chattel mortgage 
incumbrance, and the placing of such an incumbrance on the property 
after the making of the policy, and before the loss, avoided the policy. 
First National Bank of Devil’s Lake vs. American Central Ins. Co., 55. 

2. ForECLOSUKE NOT ALIENATION.—Where property is insured for the benefit of 
the mortgagee, as its interest may appear, and the mortgage has been duly 
foreclosed prior to the time of such insurance, and the premium paid by 
the mortgagee, but the time for redemption not having expired until a 
period subsequent to the insurance, held, that the non-redemption from the 
mortgage sale by the owner of the premises did not work an alienation of 
the property, so as to defeat the policy, but that an action might be main- 
tained in case of loss without notice to the insurance company of such 
non-redemption, and anotation thereof made on the policy, notwithstand- 
ing the policy provided that the mortgagee should notify the company of 
any change of ownership in the property insured, and that it be so noted 
on the policy. Washburn Mill Co. vs. Fire Ass’n, 292.. 

3. FORECLOSURE UNKNOWN To InsuRED.—The policy contains the following pro- 
vision: ‘*This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if, with the knowledge of 
the insured, foreclosure proceedings be commenced. or notice given of sale 
of any property covered by this policy by virtue of any mortgage or trust 
deed.” Held, That as the foreclosure proceedings complained of were not 
commenced, with the knowledge of the insured, said provision of the 





Digest Index, 1895. 905 


policy had not been violated. Bellevue Roller-Mill Co. vs. London § L. 
Fire Ins. Co., 331. 


4, Waiver or.—Where there were proofs which tended to show the existence 
of a mortgage on property when it was insured, and that there was such 
knowledge of the existence of such mortgage as tended to show a waiver 
of that condition of the policy which rendered its provisions void if there 
existed a mortgage when such policy issued, held erroneous for the district 
court, after summarizing what facts might be deemed a waiver of such 
existing mortgage, to state that if these facts were established the provi- 
sion of the policy as to incumbrance was eliminated therefrom, when 
there had been proot of a mortgage having been made after the policy 
had been issued, in respect to which mortgage the condition of the policy 
as to the forfeiture was, by its terms, just as applicable as to an existing 
mortgage. Agricultural Ins. Co. vs. Morrow, 345. 


See ForEcLOsuRE; INCUMBRANCE. 


MORTGAGEE. 

1. Construction oF CLaAUsE—EFFECT OF FoRECLOSURE—EVIDENCE.—The mort- 
gage-clause agreement annexed to the policy of insurance in this action 
constitutes a new contract between the insurer and the mortgagee, 
which, so long as the conditions therein contained are complied with, 
suspends the effect of the stipulations of the policy as to the acts of the 
owner or mortgagor which will forfeit the policy. 


The stipulations in the mortgage-clause agreement annexed to the policy of 
insurance that‘‘ the insurance as to the interest of the mortgagee or trus- 
tee only therein shall not be invalidated by any act or neglect of the mort- 
gagor orowner of the property insured, or by the occupation of the prem- 
ises for purposesmore hazardous than are permitted by the terms of the pol- 
icy; * * * provided, also, that the mortgagee or trustee shall notify the 
company of any change of ownership or increase of hazard which shall 
come to his or her knowledge, and shall have permission for such change 
of ownership or increase of hazard duly indorsed on the policy,’—consti- 
tute conditions and not covenants. 


Failure on the part of the mortgagee to comply with the conditions in the 
mortgage-clause agreement suspends the operation of the same, and leaves 
in force and effect the stipulations in the policy as to the acts on the part 
of the owner or mortgagor that will operate to forfeit the policy. 


The evident design and the legal effect of such condition is to require the 
mortgagee to notify the insurer of any change of ownersnip or increase of 
hazard which shall come to his knowledge, as a condition of continuing 
such stipulations in force. . 


The burden of proving that the conditions contained in the mortgage-clause 
agreement have not been complied with by the mortgagee or trustee rests 
upon the insurer. 

The record of foreclosure proceedings, the regularity of which is not ques- 
tioned, instituted to foreclose a subsequent mortgage upon the insured 
property, and the sheriti’s deed thereunder, made prior to the loss, in 
which the owner or mortgagor to whom the policy was issued is made a 
party and duly served with summons, is admissible as evidence to prove 
a change of ownership of the property insured. 


Such record of the proceedings to foreclose the subsequent mortgage, and the 
sheriff’s deed thereunder,—such foreclosure action being in the name of 
one E. S. Ormsby, one of the plaintiff’s herein, as plaintiff in that action, 
and instituted for the American Investment Company, of which said 
Ormsby was president,—was admissible in evidence as tending to prove 
that Ormsby and the American Investment Company had knowledge of a 
change of ownership of the property insured prior to the loss, although 
evidence had been previously given on the trial that the owner of the 
property had conveyed the same to a third person prior to the commence- 
ment of such foreclosure proceedings. 
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Evidence was admissible to prove that the insurer had no notice of such fore- 
closure proceedings, or any change of ownership of the property, prior to 
the loss. 


Evidence was introduced on the trial tending to prove that E. S. Ormsby, one 
of the plaintiffs in this action, was the plaintiff in the foreclosure proceed- 
ings, and received the sherift’s deed as the trustee of the American In- 
vestment Company, of which he was the president, and for which the 
foreclosure proceedings were instituted and carried on, and that he and 
the investment company were the agents of Mary F. Crosby, one of the 
plaintiffs; and the real party in interest in this action, ‘‘to the extent of 
making collections and remittances, and attending to all taxes, insurances, 
and foreclosures, and any other matters necessary to the protection” of 
her interests in North and South Dakota and Iowa. Held, That such evi- 
dence should have been submitted to the jury, as tending to prove facts 
from which the knowledge of said Ormsby and the investment company 
of a change of ownership of the property was imputable to the plaintiff, 
Mary F. Crosby. Oimsby vs. Phenix Ins. Co., 110, 111. 


2. Errect oF ForEcLosurE— OTHER INSURANCE—CONTRIBUTION.—The policy in- 
suring F., as receiver, was payable to E. as mortgagee, as interest 
might appear. It provided that, on payment of any sum to the mort- 
gagee as loss, the company should be subrogated to all his rights, but 
that such subrogation should not impair the mortgagee’s right to recover 
his entire claim. Foreclosure had been begun before the fire. 


Held, That after the fire the sale under such proceedings could be made, and 
payment could be exacted of the insurer for any deficiency Ly the 
mortgagee. 

The policy provided that it should not be invalidated as to the mortgagee by 
any act of the insurer. Other insurance was procured, without consent, 
by the receiver, which invalidated this insurance as to him. and in which 
mortgagee had no interest. 


Held, That a provision in the policy, that the insurer was only to be liable in 
the proportion which the sum insured bore to the entire amount of insur- 
ance held by any parties having an insurable interest, did not prevent the 
mortgagee from recovering the entire amount of the policy. Eddy vs. 
London Ass’e Corp. et al., 3, 4. 


3. Errect of SALE By Mortcacor—Ricut oF Action.—One Crew borrowed of 
a trust company $4,000, agreeing to repay it in five years, with semi- 
annual interest. To secure the payment of this debt, Crew executed 
to the trust company a mortgage upon his real estate. This mortgage 
provided that Crew should insure the mortgaged property against 
loss by fire for five years, for the benefit of the trust company. About 
the date of the mortgage an insurance company issued to Crew a 
policy insuring the property against loss by fire for five years. This pol- 
icy contained the following provisions: (a) ‘‘If the property be sold or 
transferred in whole or in part without written permission in this policy, 
then, and in every such case, this policy is void.” (b) ‘*‘ When the prop- 
erty shall be sold or incumbered, or otherwise disposed of, written notice 
shall be given the company of such sale or incumbrance or disposal ; 
otherwise, this insurance on said property shall immediately terminate.” 
Attached to this policy, and made part thereof, was a ‘‘ mortgage slip,” 
as follows: ‘ It is hereby agreed that this insurance, as to the interest of 
the mortgagee only therein, shall not be invalidated by any act or neglect 
of the mortgagor or owner of the property insured, nor by the occupation 
of the premises for purposes more hazardous than are permitted by this 
policy. It is further agreed that the mortgagee shall notify said company 
of any change of ownership or increase of hazard which shall come to the 
knowledge of the said mortgagee, and that every increase of hazard not 
permitted by this policy to the mortgagor or owner shall be paid for by 
the mortgagee on reasonable demand, according to the established scale 
of rates, for the whole term of use of such increased hazard. It is also 
agreed that whenever the company shall pay the mortgagee any sum for 
loss under this policy, and shall claim that, as to the mortgagor or owner, 
no liability therefor existed, it shall at once be legally subrogated to all 
the rights of the mortgagee under all the securities held as collateral to 
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the mortgage debt, to the extent of such payment, or, at its option, may 
pay to the mortgagee the whole principal due or to grow due on the mort- 
gage, with interest, and shall thereupon receive a full assignment and 
transfer of the mortgage and all other securities held as collateral to the 
mortgage debt; but no such subrogation shall impair the right of the 

mortgagee to recover the full amount of its claim.” The policy, on its 
issuance, was delivered to the trust company, which retained the posess- 
sion and title thereof. Crew sold and conveyed the mortgaged property 
without the written permission of the insurance company, and of which 
sale the latter had no notice of any kind until after the insured property 
was destroyed by fire. The trust company learned of the conveyance of 
the property soou after it occurred, but negected to notify the insurance 
company thereof until after the fire. Prior to the destruction of the in- 
sured property by tire the trust company sold and assigned the mortgage 
debt, guarantying the collection and payment thereof, but did not assign 
the insurance policy, or part with its possession. The mortgage debt was 
unpaid and not due at the time of the destruction of the insured property. 
The trust company brought suit against the insurance company to re 

cover the amount of the loss. While this action was pending the mort- 
gage debt matured, and the trust company, in pursuance of its contract 
of guaranty, paid it off. Held: (1) That neither the sale and conveyance 
of the mortgaged property by Crew without the permission of the insur- 
ance company, nor his failure to give the insurance company notice 
thereof, voided the policy as to the trust company. (2) That the status 
of the trust company was not that of a mere assignee of the insurance 
policy issued to Crew. nor that of a person appointed to collect the loss 
for him; that the policy contained a contract between the insurance com- 
pany and the trust company separate and independent from the contract 
between Crew and the insurance company; and that the rights of the 
trust company could not be made to depend upon Crew’s observance of 
his agrvements with the insurance company. (3) That the neglect of the 
trust company to notify the insurance company of the sale of the mort- 
gaged property did not void the policy as to the trust company. 

That as by the terms of the insurance policy the loss was made payable to the 
trust company, and as it owned and held possession of the policy, and had 
guarantied the payment of the mortgage debt, the suit was properly 
brought in its name, although the assignee of the mortgage debt was also 
a proper party plaintiff. Phenix Ins. Co. vs. Omaha Loan § Trust Co., 189° 


4, GARNISHMENT By CrEDITOR.—The policies were payable to the mortgagees. 
After the fire a compromise was made between the latter and the insured 
and company, by which the mortgagees were to receive 70 per cent of the 
face of the policy. . 

Held, That where it was in evidence that the payment did not satisfy the 
mortgage debt, the fund could not in the absence of fraud be garnisheed 
in the hands of the company by a creditor of the insured. Williams vs. 
Hartford Ins. Co., 150. 


. Limiration.—Where a mortgagee clause is attached to the policy, a pro- 
vision that suit must be brought within twelve mouths is binding on the 
mortgagee. American Building & Loan Association vs. Farmers’ Ins. Co., 838. 


MUTUAL COMPANY. 


Har. Insurance Uttra Vires.—A mutual insurance company organized 
under sections 338-347, c. 34, Gen. St., 1878, and the various amendments 
thereto, has no power or authority to insure the standing or growing grain 
of one of its members against loss by hail, and such insurance is ultra 
vires. Delaware Farmers’ Mut. Fire Ins. Co. vs. Wagner, 237. 

. LIABILITY FOR ASSESSMENT IN CASE OF UNAUTHORIZED—CANCELLATION.—In 
suit by a mutual insurance company organized under the laws of this 
state against one of its members for assessments levied against him to 
pay losses of the insurance company, the fact that the auditor of the state, 
had refused the insurance company a certificate of authority to continue 
doing business in the state is not a defense, as the refusal of the auditor 
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was only a prohibition upon the insurance company from taking new 
risks. 

Neither is it a defense to such action that the directors of the mutual com- 
pany had made a contract with another insurance company whereby it 
was agreed that the mutual company should use its influence with its 
members to induce them to insure their property in another insurance 
company, and agreed to surrender to its members who should do so their 
insurance and membership contracts. 

Whether the directors of a mutual insurance company had any authority to 
make such contract not decided. 

A membership and insurance contract between a mutual insurance company 
and one of its members provided that the insurance contract might be 
canceled at the request of a member by his paying all assessments against 
him to date of such request, together with cancellation fee of two dol- 
lars, and surrendering to the insurance company the membership insur- 
ance contract. A member surrendered his insurance contract, and paid 
the cancellation fee, but neglected to pay an assessment due from him. at 
the date of surrender of his insurance contract. Held, The insurance and 
membership contract remained in force. Burmood vs. Farmers’ Union 
Ins. Co., 308. 

3. LiaBiity or MemMBers.—Members of mutual fire companies cannot be as- 
sessed for losses prior to their membership, nor to pay unearned premi- 
ums where they had agreed only to pay assessments for losses. 

Such companies cannot release the members from liability for losses by per- 
mitting them to withdraw from the company. Detroit Manufacturers’ 
Mut. Fire Ins. Co. vs. Merrill et al., 68. 


See OruEer INSURANCE 1. 
NEGLIGENCE. See Tirie INsuRANCE. 


NOTICE. 

1, Surric ENcy oF—Warver or.—A fire insurance policy provided that in case of 
loss the insured should forthwith give the insurance company written 
notice thereof. The insured did not himself give such notice, but the in- 
surer, soon after the destruction of the insured property by tire, received 
notice in writing thereof from one of its agents, residing in the vicinity 
where the loss occurred, and through whom the insurance was placed ; and 
refused to pay the loss on the ground that the policy at the date of the 
fire was not in force. Held: (1) That the insurance contract should not 
be so technically construed as to compel the insured to furnish information 
to the insurer which it already possessed. (2) That the verdict of the jury 
did not lack evidence to support it because the allegation of the insured, 
in his petition, thathe had notified the insurance company of the loss, 
was not proved. 

The right of an insurance company to notice of loss is a right which the com- 
pany may waive; and when the insurer demies all liability for the loss, 
and refuses to pay the same, and places such denial and refusal upon 
grounds other than the failure of the insured to give notice of the loss, 
such denial and refusal avoid the necessity of such notice. 
insured, in a suit on an insurance policy, alleged in his petition that, as 
provided by the terms of the policy, he gave notice of the loss in writing 
to the insurer, and gave notice of said loss to the agent of the insurer 
nearest to where the loss occurred. The insurance company, by its 
answer, expressly denied this averment of the petition, and pleaded as an 
affirmative defense to the action that the insured, contrary to the provis- 
ions of the insurance contract, and without the knowledge or consent of 
the insurer, incumbered the insured property by a chattel mortgage, and 
that said mortgage was a lien on the insured property at the time it was 
destroyed by fire; and that by reason of such conduct of the insured the 
policy was not in force at the date of the destruction of the insured prop - 
erty. Held: (1) That the defense that the policy was not in force at the 
time the loss occurred was inconsistent with the defense of the want of 
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notice of the loss; (2) that the insurance company, by placing its defense 
to the action on the ground that the policy sued upon was not in force at 
the time of the destruction of the property, waived the provision in the 
policy which required the insured to give notice of the loss, and made 
that issue wholly immaterial. Omaha Fire Ins. Co. vs. Dierks, 241, 242. 


2. Watver or.—The right of an insurance company to notice of loss is a right 
which the company may waive, and when the insurer denies all liability 
for the loss, and refuses to pay the same, and places such denial and re- 
fusal upon grounds other than the failure of the insured to give notice of 
the loss, such denial and refusal avoid the necessity of such notice. 

An insured in a suit on an insurance policy alleged in his petition that, as pro- 

vided by the terms of the policy, he gave notice of the loss in writing to 
the insurer, and gave notice of said loss to the agent of the insurer near. 
est to where the loss occurred. The insurance company, by its answer, 
expressly denied this averment of the petition. and pleaded as an affirm. 
ative defense that the policy sued upon was never in force, because its 
issuance and delivery were procured by the representation of the insured, 
made at the time, that the property mentioned therein was unincumbered ; 
that the insurer believed and acted upon said representation, and issued 
the policy in consequence thereof; that such representation at the time 
was false, and known by the insured to be false; that the property, at the 
time the policy was issued, was incumbered by a mortgage, which was a 
valid lien thereon at the date of its destruction by fire. Held: (1) That 
the defense that the policy was not in force at the time the loss occurred 
was inconsistent with the defense of want of notice of the loss; (2) that 
the insurer, by placing its defense to the action on the ground that the 
policy sued on was never in force, waived the provision in the policy which 
required the insured to give notice of the loss, and made that issue wholly 
immaterial. Omaha Fire Ins. Co. vs. Dierks, 251. 


See AssessMENT 1; PRoors or Loss; WAIVER. 
OCCUPATION. See Accrpent 7, 10. 
ORAL. See Parot. 
ORAL CONSENT. See Removat 2. 


OTHER INSURANCE. 


1, ConsENT BY PrEsIDENT oF MutuaL Co.—The policy of a mutual company pro- 
vided that it should be void in case of other insurance without the consent 
of the directors in a regular meeting, indorsed in writing, and signed by 
the president or secretary. The insured applied for other insurance at 
the time of a board meeting, but unknown to him the board had just ad- 
journed, and the president directed the consent to be indorsed without 
formal action by the board. 


Held, That the company was estopped to deny the validity of the indorsement. 
Stauffer vs. Penn Mut. Fire Ins. Ass’n, 229. 

2. KNow LEDGE oF AGENT.—The plaintiff in error had an insurance risk of $1,000 
on the property of the defendants in error. At the same time another in- 
surance company had a risk of $1,000 on the same property. The plaintiff 
in error knew of the risk carried by the other company. The day before 
the risk of the plaintiff in error expired, its agent requested permission of 
the defendants in error to write them a policy for $1,500 on the insured 
property, to take the place of the policy about to expire. The defendants 
in error consented, cautioning the agent at the time to make a memoran- 
dum in writing on the new policy of the existence of the $1,000 of insur- 
ance held by the other insurance company. The agent promised to do this, 
and the next day wrote the policy in suit, but forgot to make the memor- 
andum thereon of the other insurance. The agent was a banker, and after 
writing the policy in suit he placed it in a vault in his bank in which the 
defendants in error kept their private papers, and. they never saw the 
policy until after the loss occurred. In asuit upon the policy, the insurance 
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company defended on the ground that the policy in suit was never in 
force, because the existence of the other insurance policy was not indorsed 
on the policy in suit when it was issued. The policy provided, further, 
that it should be void if there was at its date any other insurance on the 
insured property, unless consent of the company thereto should be in- 
dorsed on the policy. Held: (1) That the existence of the additional 
insurance on the property did not of itself render the policy in suit void, 
but only voidable, at the election of the insurer. (2) That such provision 
was inserted in the policy for the benefit of the insurer, and was a pro- 
vision which it might waive. (3) That the insurance company, having 
written the policy in suit with full knowledge of the existence of the 
other policy, is estopped from insisting that the policy in suit never took 
effect because there was indorsed thereon no memorandum of the exist- 
ence of the other policy. (4) That the agent’s knowledge, at the time he 
wrote the policy in suit, of the additional insurance on the insured prop- 
erty, was the knowledge of the insurance company, and that it was 
bound thereby. Home Fire Ins. Co. vs. Hammang, 493, 494. 


3. Parot ConsENT—Watver.— Where the policy provided that it should be void 
if the insured procured other insurance on the property, but it was orally 
agreed between the insurer and the insured that permission should be given 
the insured to procure $11,000 other concurrent insurance, and that this 
permission should be inserted in the policy, but by clerical mistake per- 
mission was so inserted for only $3,000 other insurance, and there was on 
the property, at the time this policy was delivered, $11,000 other insur- 
ance, which the agent of the insurer then knew; held, by delivering the 
policy, knowing the existence of such other insurance, the insurer waived 
this condition. First National Bank of Devil’s Lake vs. American Central 
Ins. Co., 55. 


4, WaAIvER—KNOWLEDGE oF AGENT.—An insurance contract provided: ‘‘ This 
policy, unless otherwise provided by agreement indorsed hereon, shall be 
void if the insured shall hereafter procure any other insurance on the 
property covered by this policy.” The insured procured additional insur- 
ance on the insured property. In a suit upon the first policy the first in- 
surer interposed the defense that the policy was not in force at the date of 
the loss, because the insured had procured additional insurance contrary to 
the above provision of the policy. The insured admitted the procuring of 
the additional insurance, but pleaded in avoidance of the defence that the 
insurance company had waived its right to forfeit the policy by reason 
thereof, in this: (1) That the insurance company knew of the additional in- 
surance prior to the loss, and, by neglecting to cancel the policy in spit by 
reason thereof, it thereby waived its right to forfeit the policy, and elected 
to carry the risk notwithstanding the additional insurance; (2) that after 
the loss occurred the insurer, with full knowledge of the additional insur- 
ance, submitted the amount of the loss sustained by the insured to arbitra- 
tion, the insured and insurer paying the expenses thereof; (3) that after the 
arbitration the insurer canceled the policy, the cancellation taking effect 
from and after the day of the date of the loss, and repaid to the insured the 
unearned premium for carrying the risk from the day after the date of the 
loss until the. expiration of the policy by its terms. Held: (1) That the 
provision in the insurance policy prohibiting additional insurance on the 
insured property was inserted therein for the benefit of, and might be 
waived by, the insurer. (2) That the violation of the policy by the in- 
sured, in procuring additional insurance on the insured property with- 
out the knowledge or consent of the first insurer, did not render the policy 
issued by it void, but voidable only, at the election of such first insurer. 
(3) The evidence (set out in the opinion) does not establish that the insur- 
ance company kuew of the additional insurance prior to the date of the loss 
sued for. (4) That the conduct of the insurance company after the Loss, 
and with actual knowledge of the additional insurance, in submitting 
the amount of the loss to arbitration, and in canceling the policy and 
repaying the unearned premium, sustains the finding of the jury that the 
insurance company, by such conduct, elected to and did waive its right 
to cancel the policy by reason of such additional insurance. 
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Knowledge on the part of the agent of an insurance company, authorized to 
issue its policies, of facts which render the contract voidable at the in- 
surer’s option, is knowledge of the company. 

The statement of an insured to the agent of the insurance company carrying 
the risk, that the former intends to take out additional insurance on the 
insured property, is not notice to such agent, or his principal, of the exist- 
ence of such additional insurance when taken out by the insured. Eagle 
Fire Ins. Co. vs. Globe Loan § Trust Co., 615, 616. 


5. Watver sy Acent.—A policy provision requiring written consent to other 
insurance indorsed is not waived by verbal notice of the intended procure- 
ment of other insurance and oral acquiescence of an agent of limited 
authority. 


The oral recognition of the validity of the policy after loss, by such agent, is 
not a waiver of the condition. 


The policy provided that no officer or agent could waive its provisions except 
as therein provided. 

Held, That the agent’s authority was restricted to waivers in writing. Wm. 
Frankfurter vs. Home Ins. Co., 76. 


6. Watver By AGenTt.—The solicitor knew and informed the secretary that a 
party had other insurance, but under directions of the latter solicited the 
present policy and filled in the application, stating that there was no 
other insurance, after persuading the insured to drop such insurance at 
its expiration and explaining to him that it was all right. 

Held, That forfeiture on account of the misstatement was waived. Daily vs. 
Preferred Masonic Mut. Ace, Ass’n., 27. 

7. Watver or.—Where a policy of insurance provided, ‘ this entire policy, un- 
less otherwise provided by agreement indorsed hereon or added hereto, 
shall be void if the insured now has, or shall hereafter make or procure, 
any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy,”’ held, by delivering the policy knowing 
the existence of other insurance on the premises, the insurer waived the 
condition, though no such waiver was indorsed on the policy. Anderson 
vs. Manchester Fire Ass’e Co., 776. 


See Acent 2, 13; CaNcELLATION; CoNTRIBUTION; MORTGAGEE 2. 
OTHER INSURANCE BY. See Acent 14. 


PAID-UP POLICY. See Premium, 


PAROL. See Onat. 


PAROL AGREEMENT. 


AvtTHoRITY oF AGENT—WHEN CoMPLETE—NONPAYMENT OF PREMIUM—REFORMA- 
TIoN.—An oral executory contract for fire insurance is valid, the statute 
of fraud not applying to it. 

If an oral contract for tire insurance has been made, and before the issuance 
of the policy the property is destroyed by fire, equity has jurisdiction to 
compel payment of the indemnity. 

Though the assured understands the term to be covered by the insurance to 
be one year, and the agent of the insurance company understands it to be 
three years, costing in either case the same premium, this does not render 
the contract incomplete, so as not to warrant recovery for loss by fire 
occurring within one year. 

Where an agent represents several insurance companies, and is intrusted with 
blank policies, signed by the officers, with authority to negotiate policies 
and issue them without referring them to the companies, and it is agreed 
by the insured that the agent shall place the risk in such company as he 
selects, and he does place it with a company, as shown by @ memorandum 
made by him, the agreement is binding on the com pany. 
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Where, by agreement between the insured and the agent, the agent is to fix 
such amount of indemnity as he sees proper, and he does fix it, as shown 
by a memorandum made by him, the oral agreement is binding on the 
company. 

An agent of an insurance company authorized to negotiate risks may give 
credit in such executory agreement for the premium. 

Unless in such agreement prepayment is made a condition precedent, the 
premium need not be paid until the policy agreed upon is ready to be 
delivered. 


The agent, by mistake, entered in his memorandum the name of the wrong 
person as the assured, This will be corrected in a suit in equity on such 
executory oral agreement, and the person who owns the property insured 
and who negotiated the insurance may recover in his own name. Croft 
vs. Hanover Fire Ins. Co., 765, 767. 


See Poricy 1; Premium; RENEWAL 2. 
PAROL CONTRACT. See Acent 3. 
PAROL EVIDENCE. See Accripent 11. 
PART OWNER. See Barratry. 


PARTNER. 


CHANGE or T1TLeE.—A policy provision rendering it void in case of any change 
in title or possession is violated by the single party insured taking in a 
partner. 

The covenant in such policy to pay the insured, his executors, administrators, 
and assigns, does not apply to such partner. Germania Fire Ins. Co. vs. 
Home Ins. Co., 382. 


See AGEnT 6. 
PASTER. See Titte 6. 


PLATE GLASS. 

AutnHority To po Busrness.—The appellee company was incorporated and 
organized in the year 1875 in the state of New York, under the provisions 
of chapter 463 of the laws of 1853, of that state and the amendments 
thereto, and was authorized to do a fidelity business, life accident busi- 
ness. an employer’s liability business, a steam-boiler business and a plate- 
glass business. It complied with the requirements of the insurance laws 
of New York and has been duly licensed for years to do several kinds of 
insurance business in NewYork. Section 1 of the above law of New York 
was amended in 1879, so that the company organized for the purposes 
named in one department should not undertake any business mentioned 
in another department. 


Our statutes do not in express terms prohibit a company from doing more 
than one kind of insurance. The rule is that where there is no positive, 
prohibitive statute, the presumption under the law of comity that pre- 
vails in the states of the Union is, that the state permits a corporation 
organized in this state to do any act authorized by its charter or the law 
under which it is enacted, except when it is manifest that such act is ob- 
noxious to the policy of the law of this state. 

The title of the act in question is: ‘‘An act to compel all insurance compa- 
nies of other states and countries doing any kind of insurance business in 
this state, other than life, to comply with the general fire and marine in- 
surance laws of this state, and to require deposits of plate-glass, accident 
and steam-boiler insurance companies.’’ This would indicate that it is 
the legislative intention that the act should apply to all insurance com- 
panies of other states doing any kind of insurance business other than 
life that would comply with the requirements of our statute. 
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The appellee company, having a paid-up capital as large as that required by 
any of said statutes, is entitled to come into this state and transact its 
business in any of the lines of insurance that it is authorized to do busi- 
ness in and by the law under which it was incorporated. The People vs. 
Fidelity § Casualty Co., 99. 


PLEADING. 


1, ALLEGATION—BuRDEN oF PRoors—WaAtIvER oF Proors or Loss.—in a reply, 
certain matters were alleged, which it was claimed constituted either 
waivers, estoppel, or avoidance of the effect of matters of defense con- 
tained in the allegations of an answer to which they were respectively 
directed and applied. Thereply also contained a general denial of each 
and every allegation of the answer. Held, That any allegations of the 
answer to which the reply pleaded a waiver, an estoppel, or matter to 
avoid its effect must be treated as admitted. 


In stating the case to the jury in its instructions the court should clearly out- 
line tne issues as presented by the pleadings, and should not inform them 
that facts which are admitted are denied. 


An instruction which, as to certain of the issues in the case on trial, placed 
the burden of proof upon the wrong party, or one upon whom, under the 
conditions of the questions to be tried as presented by the pleadings, such 
burden did not rest, and where the evidence adduced, relating to such 
issues, was conflicting, held, to be erroneous and misleading and prejudi- 
cial to the rights of such party, and not to fairly submit the issues to the 
jury, and to call for a reversal of the judgment. 

Proofs of loss required by a condition of an insurance policy are waived when 
the insurance company denies any liability for the loss on the ground that 
the policy was not in force at the date of the loss. Dwelling-House Ins. 
Co. vs. Brewster, 284. 


2, ASSIGNEE AND ADMINISTRATOR DEFENDANTS—DESCRIPTION.—Where an admin- 
istrator is joined as defendant by the assignee of a life policy, and on 
petition for removal aligns himself with the plaintiff against the com- 
pany, the latter must object, if at all, before trial. 


The description of a policy generally, as covenanting to pay the insured, etc., 
a specified sum upon satisfactory proof of death during its continuance, is 
sufficient without stating all its provisions. Manhattan Life Ins. Co. vs. 
P. J. Willis & Bro., 139. 


3. SUFFICIENCY OF ALLEGATION oF Removat.—Allegations in this complaint 
that the plaintiffs had insured their goods in the defendant, that the 
policy had expired, and defendant had agreed to renew and had accepted 
the premium therefor, but did not renew, and the property was destroyed 
before such renewal would have expired, embody all that is needed for 
recovery. 


An alleged statement by the agent embodied in the complaint that the policy 
had been renewed does not render it bad on demurrer, because no per- 
formance of conditions precedent is alleged. The statement is not an 
absolute allegation of renewal, which would require the allegation of 
such performance. Schwahn vs. Michigan F. & M. Ins. Co., 462. 


4, Waiver —EvipEnck.—Where a party seeking to recover on a contract of 
insurance relies upon a waiver of an important condition of the contract 
by the insurer, he should definitely set forth such waiver in his pleadings; 
and, unless this is done, proof to establish the same cannot be received. 


Where incompetent testimony is received over objection, itis within the prov- 
ince of the court to correct such error at any time before the final dispo- 
sition of the case; and, upon a demurrer to plaintifi’s evidence, it is not 
improper for the court to strike out or to disregard such incompetent 
testimony. Gillett vs. Burlington Ins. Co., 147. 


See Action 2; AGENT 9; InsuRABLE INTEREST; Notice 1, 2; 'Poricy 2; Proors or 


Loss 10; Surcrpz 3, 
VOL, XXIV.—58. 





914 Digest Index, 18935. 


POLICY. 


1. Ornat Contract Vorp.—The plaintiff desired additional insurance on furni- 
ture, books, etc., and agreed with the agent for a new policy in place of 
the old, to cover the entire amount. The policy was issued and accepted, 
being similar to the old except as to amounts. 


Held, That where such policy was void for noncompliance with the statute, 
it will be presumed that the terms of the written contract were similar to 
those of the oral agreement. Green vs. L. § L. §& G. Ins. Co., 180. 


2. WHEN VALID—PLEADING VacaNT IN CasE OF Dwetiinc.—A policy of fire in- 
surance which has been regularly issued, and has not expired, or been 
canceled, must, in the absence of a showing to the contrary, be treated 
as a valid and effective policy, upon which the assured is prima facie en- 
titled to recover when the loss occurs and the requisite steps to establish 
it have been taken. 

The conditions precedent, performance of which the plaintiff is required to 
plead in an action on such a policy, include only those affirmative acts 
which are necessary in order to perfect his right of action on the policy; 
such as giving notice and making proof of the loss, furnishing the certificate 
of the magistrate when required by the policy, and, it may be, other acts 
of like nature. Conditions which provide that the policy shall become 
void or inoperative, or the insurer relieved wholly or partially from lia- 
bility, upon the happening of some event, or doing, or omission to do, 
some act, are matters of defense, and to be available must be pleaded, 
and their breach alleged 


When the action is upon such a policy issued since the passage of the act of 
March 5, 1879, ‘‘to regulate contracts of insurance of buildings and 
structures”’ (Rev. St., §§ 3643, 3644), and there has been no intentional 
fraud on the part of the insured, an answer which alleges the breach of a 
condition that the insurer shall not be liable ‘‘ for loss or damage in or on 
vacant or unoccupied buildings, unless consent for such vacancy or non- 
occupancy be indorsed” on the policy, is insufficient unless it is also 
averred that the risk was thereby increased; and, if the allegations of the 
answer be put in issue, whether the building insured became vac: unt, or 
unoccupied, or the risk was increased, are questions for the jury, upon 
both of which the defendant has the burden of proof. 

To constitute occupancy of a building insured as a ‘ dwelling-house,”’ it is 
not essential that it be put to all the uses ordinarily made of a dwelling, 
or to some of those uses all of the time, or that the whole of it be employed 
in that use; nor will the building be considered as unoccupied upon its 
ceasing to be used asa family residence, where the household goods re- 
main ready for use, and it continues to be occupied by one or more mem- 
bers of the family, who have access to the eutire building for the purpose 
of caring for it, and who do eare for it, and make some use of it as a place 
of abode. Moody vs. Insurance Co., 81. 


See aie 18. 


PREMIUM. 


Paros Contract—Parp up PoLticy—SurrenpEr.—In the absence of fraud or 
mistake, all previous verbal understandings are merged in the written 
contract of insurance, which is conclusively presumed to contain the entire 
engagements of the parties, with all the conditions of their fulfillment. 


It was stipulated in a life-insurance policy that in case of default of payment 
of the annual premium therein named, after the payment in full of three 
of such premiums, the insurance company would issue in favor of the 
beneficiary therein a paid-up policy for as many parts of the amount in- 
sured as equaled the number of premiums paid, provided such policy 
should be surrendered, duly receipted, within six months from the date 
of such default. Held, That the surrender of the receipted policy within 
six months after default is a condition precedent to the right to demand 
paid-up insurance. 

The insured, having failed to surrender the policy until more than 11 months 
after default, is not entitled to paid-up insurance. And an action by the 
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beneficiary to compel specific performance of the contract therefor by the 
insurance company wasrightly dismissed for want of equity, although 
the insured had paid three of the annual premiums previous to the default. 
McLaughlin vs. Equitable Life Ass’e Society, 58. 


See Acrent 15; Contract 2; Paron AGREEMENT. 


PREMIUM NOTE. 


1. ASSESSMENT AS WAIVER.—The assessment ofa premium note and acceptance of 
the same after knowledge by the secretary of a violation of the policy, 
by the use of a stovepipe without a chimney, was a waiver of the violation. 
McKinney vs. German Mutual Fire Insurance Society, 490. 


2. Suspension oF Poricy.—A clause providing that an insurance policy shall 
be suspended during the time the premium note shall remain unpaid 
after maturity is for the benefit of the company, and may be waived by 
the insurer. 

A fire-insurance policy for the term of five years at a gross premium for the 
entire time, the insured giving his note for such premium, due in one 
year from date, contained a stipulation to the effect that the failure by 
the insured to pay the premium note, when due, suspended the policy 
during such default, but that a subsequent payment of the premium in 
full revived the policy for the remainder of the term. The defendant 
made default in the payment of such note, and in an action thereon it 
was held that the company was entitled to recover the full amount of the 
note. Phenix Ins. Co. vs. Rollins, 82%. 


See AcEnt 16. 
PROFITS. See Tontine. 


PROOFS OF LOSS. 


1. Faust SwEARING as TO VaLuation.—A policy of insurance required the as- 
sured, in case of loss, to obtain and present to the company certified copies 
of all bills and invoices, the originals of which had been lost, to produce 
his books and accounts, and, if required, to submit to an examination on 
the subject of theloss. The policy also provided that ‘all fraud or attempt 
at fraud by false swearing or otherwise shall cause a forfeiture of all claim 
on this company under this policy.” The insured procured copies of in- 
voices and willfully raised the amounts thereof so as to show purchases 
$1,700 greater than they were in fact, and by affidavit verified such false 
invoices. The jury. by its verdict, found that the actual value of the goods 
was less than the aggregate insurance. Held, That there had been false 
swearing, and an attempt at fraud, which constituted a good defense to 
an action on the policy. Heme Ins. Co. vs. Winn, 126. 

2. ReasonaBLE Drmicence.—Proofs of loss must be rendered with reasonable 
diligence. Whether proofs submitted more than four months after the 
loss, with no explanation in the pleadings as to the delay, are within rea- 
sonable time is for the jury. Carey vs. Farmers’ § Merchants’ Ins. Co., 843. 

3. Surricrency or.—The stipulations in the policy regarding detailed state- 
ments in the proofs of loss must not be construed too strictly. Substantial 
performance is enough, and if deficient further inquiry can be made. 
John D. Boyle’s Sons vs. Hamburg-Bremen Fire Ins. Co., 699. 

4, Waiver By ApsusteR.—The denial of liability by a general adjuster sent 
by an insurance company to investigate losses under two policies issued 
by said company is the denial of the company, and waives the filing of 
proofs of loss. Dwelling-House Ins. Co. vs. Osborn, 751. 


5. Watver or.—If an insurance company refuse to pay the loss or deny its 
liability upon independent grounds, before any proofs of loss are made, 
and before the expiration of the time within which such proofs are by the 
terms of the policy to be made, such denial and refusal constitute a waiver 
of the condition of the policy requiring such proofs. Gerling vs. Agricul- 
tural Ins. Co., 385. 
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6. Waiver or.—In an action brought against an insurance company on a 
policy of insurance to recover a loss. 


Held, That it appears by the answer that proof of loss was served on the 
insurer, and, if such proof was defective, that the defect was waived by 
its retaining such proof. First National Bank of Devil’s Lake vs. American 
Central Ins. Co., 55. 

7. Watver or.—Upon assured’s property being wholly destroyed, he notified 
the company, and its secretary, general manager, and adjuster at once ar- 
ranged for arbitration as to amount of loss, and promised to pay upon the 
making of an award. After the award was made, the company delayed 
payment on various grounds, but nothing was ever said as to the assured’s 
furnishing proofs of loss. Held, That such proofs were waived. 

The fact that assured furnished proofs of loss after the same were waived did 
not resubject him to the provision in the policy that suit should not be 
brought within 90 days after furnishing such proofs. McGonigle vs. Sus- 
quehanna Fire Ins. Co., 808. 

8. Waiver or.—An insurance contract provided that the policy shouldbe void 
if the interest of the insured in the premises be other than unconditional 
and sole ownership, or if the insured premises be or become vacant or unoc- 
cupied, and so remain for ten day; that in case of a fire, the insured should 
furnish the insurer proof of loss. In a suit upon such policy the insurer in- 
terposed the defense that the insured did not furnish proof of loss as re- 
quired by the policy. An affidavit made by the insured, and furnished to 
the insurer, containing certain statements concerning the fire, set out in the 
opinion, and held to substantially comply with the provision of the policy 
requiring the insured to furnish the insurer proofs of loss; (2) that the 
insurance company, by refusing to pay the loss, and defending the action 
on the ground that the policy in suit was not in force at the date of the 
loss, thereby waived the furnishing to it of any proof of loss whatever. 
Rochester Loan § Banking Co. vs. Liberty Ins. Co., 665, 666. ; 

9. Wartver oF—Svrriciency or.—Another defense of the insurance company 
was that the insurer had not furnished proofs of loss as required lby the 
policy. A written statement of facts concerning the loss, sworn to by 
the insured and furnished to the insurer, set out in the opinion, and held 
to be a sufficient compliance with the provision of the policy requiring 
the insured to furnish proofs of loss (2) The conduct of the insurer, after 
being advised of the destruction of the insured property, set out in the 
opinion, and held that the insurer by such conduct waived the furnishing 
of any proof of loss whatever. (3) That the refusal of the insurer to pay 
the loss, and its defense made thereto, on the ground that the policy in 
suit was not in force at the date of the destruction of the insured prop- 
erty, was a waiver by the insurer of the provision of the policy requir- 
ing the insured to furnish it proofs of loss. 


The provision of an insurance policy requiring proofs of loss to be furnished 
the insurer within a specified time, and in a particular manner, is waived 
by the insurer, if, with a knowledge of the fire, its adjusting agent goes 
upon the ground, examines into the circumstances of the fire, takes pos- 
session of the books and invoices of the insured, and with his help makes 
an estimate of the amount of the loss. 


Where the proof of loss submitted to an insurer is unsatisfactory, it should 
return the same to the iusured within a reasonable time, stating in what 
respect it is considered defective, and if it fails to do so it will be held to 
have waived any defect in such proof. 


The insurance policy in suit contained a provision to the effect that, in 
case a loss occurred as a condition precedent to the right of the insured 
tomaintain an action therefor, he should furnish to the insurer a certificate 
of a magistrate, notary public, or commissioner of deeds, whose office was 
next to the place of the fire, stating that such officer had examined the 
circumstances ofthe fire, knew the character and financial condition of 
the insured, and believed that he had without fraud sustained loss on the 
insured property to an amount certified by the officer. A defense of the 
insurance company to the action was that no such certificate was furnished. 
Held: (1) That the insurance company by its conduct, set out in the opin- 
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ion, after being advised of the loss, and by refusing to pay the loss, and 
defending against the same on the ground that the policy in suit was not 
in force at the date of the loss, had waived the furnishing of such certifi- 
sate, the same being part of proof of loss. (2) That the validity of any 
such provision was doubtful. .3) The constitution guaranties to the citi- 
zen a remedy by due course of law for any injury to himself, his property 
or reputation; and it seems that the right of an insured to maintain an 
action in the courts of the state on an insurance contract cannot be made 
to depend upon his first furnishing to the insurer a certificate of a notary 
public as to his moral character, and the notary’s opinion as to whether 
the loss resulted from the fraud of the insurer nor as to the amount of 
such loss. Home Fire Ins. Co. vs. Hammang, 493, 494. 


10. Watver oF Limrration—Dermurrer.—Provisions in a policy, of insurance 
prescribing a limit of time within which notice of loss is to be given, 
will not be construed as causes of forfeiture, where not so expressly 
stipulated in the policy; and where it is provided that no suit or action 
against the company for the recovery of any claim by virtue of the 
policy shall be sustainable until after full compliance by the assured 
with all the foregoing requirements, nor unless suit or action be com- 
menced within six months after the date of the fire, proofs of loss may 
be furnished in a reasonable time after the fire, and, if accepted and 
retained by the insurer without objection, all objection to the form 
of the proofs and the time in which they are presented will be considered 
as waived. 

Proofs of loss are no part of a contract of fire insurance, nor do they create 
the liability to pay a loss; they serve to fix the time when it becomes 
payable, and when an action may be commenced to enforce a liability. 

If the evidence shows that the preliminary proofs required by a policy of in- 
surance have been waived by the company, the insured is entitled to 
recover, though no such proofs were in fact furnished. 

Where additional statements are filed by the plaintiff in an action upon an 
insurance policy, which are necessary in order to allow the plaintiff to 
show material facts therein stated bearing upon the waiver by the de- 
fendant of conditions contained in the policy, and the court erroneously 
sustains a demurrer to such statements, and thereby precludes the plaintiff 
from producing testimony upon said points, the court may at a subsequent 
term set aside the order sustaining said demurrer. 

Where a demurrer thus sustained has precluded the plaintiff from introducing 
material testimony upon the trial, and the court, having discovered the 
error, sets aside the verdict of the jury, and awards a new trial upon 
that ground, this is not error. Rheims vs. Standard Fire. Ins. Co., 253, 254. 

11. Watver or Limitation By Apsuster.—Proofs of loss were served under direc- 
tions of adjuster who visited the place and who afterwards notified him by 
letter that they were defective. Further proofs were served and insured 
was written to by the adjuster that he would visit the place again and take 
up the matter. No agreement was reached at such visit, but it did not ap- 
pear that any definite proposal for settlement had been made by the com- 
pany, but propositions of insured had been rejected in a manner to lead 
him to believe that no final decision had been reached at the end of six 
months, within which it was provided suit must be brought. 


Held, That the limitation clause had been waived, and suit within a reasonable 
time thereafter was not too late. David vs. Oakland Home Ins. Co., 348. 


12, WHEN Trmety.—Where the policy required proofs of loss to be furnished 
within thirty days, it was sufficient that proofs were furnished before 
action was brought, where they were furnished within thirty-five or 
thirty-six days. German Ins. Co. vs. Brown, 635. 


See Apsuster 1, 2; AGent 17; Contract; Notice; Pueapine 1; TiTLE 8; WAIVER. 


RAILROAD. See AccrpEnt. 


RATES. See Boarp or UNDERWRITERS. 
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RECEIVERSHIP. See Titre 11. 
REFORMATION. See Accipent 12; Description 3; Parot AGREEMENT. 


REINSTATEMENT. See Acenr il. 


REINSURANCE. 


Measvre or Liasriity.—Where it appeared that it was the custom to issue con- 
tracts of reinsurance to begin from the date of the contract, a reinsurer 
is not liable for a loss which unknown to either party had already oc- 
curred at such date. Union Ins. Co. vs. American Fire Ins. Co., 785. 


REMOVAL. 


1, AuTHoRITY or AGENT.—The application described the property as located 
on certain premises and the policy insured it only while there. At the 
time of insuring the applicant informed the agent he was about to move 
and the latter assured him it would make no difference. 


Held, That the insured was charged with a knowledge of the limitations on 
the power of the solicitor, and that he could not bind the company 
contrary to the policy provisions by his personal statements as to effect 
of removal. Dryer vs. Security Fire Ins. Co., 541. 

2. Orat Consent By AGreNT.—An insurance policy upon personal property con- 
tained a provision, in effect, that the company should not be liable for loss 
or damage tothe property in any other place than in the building in 
which the same was situated when the risk was written, and also another 
clause, that “no officer, agent, or representative of this company shall be 
held to have waived any of the terms and conditions of this policy unless 
such waiver shall be indorsed hereon in writing.” The insured removed 
the property covered by the policy to another building, and while therein 
the loss occurred. Oral consent to such removal was given by the person 
who, as local agent, issued and delivered the policy, although several weeks 
prior thereto he had ceased to act for or represent the company. No notice 
to the company was given by the insured, nor did it, or any officer or agent 
thereof, consent in writing to the removal. Held, That the oral consent 
of the person who had ceased to act as agent of the insurer did not bind 
the company, and that the removal of the property without the written 
consent therefor being indorsed upon the policy avoided the contract. 

A condition in a policy of insurance fixing the location of the property insured 
may be waived by the company, but such waiver must be pleaded to 
avail the insured. Burlington Ins. Co. vs. Campbell, 379. 


See Live Stock; PLEADING 3. 


RENEWAL. 


1, Counter Cuaim.—The action was brought on a second policy issued vy the 
defendant company. The answer alleged that this policy was intended as 
a renewal of the first policy, which had already been paid at the time of 
suit, and that the risk of a second and additional insurance had never 
been assumed. 

Held, That this was not a counterclaim which could be asserted to have be- 
come conclusive, because no reply was served ; it was simply a defense. 
Walker vs. American Central Ins. Co., 52. 

2. Parot Contract sy AcenTt.—The agents of the companies were notified by 
an agent of the insured that policies soon to expire would be renewed, and 
the former agreed to hold them good. After expiration they again agreed 
to hold them good until the insured could be consulted about the form. 
Some days later the fire occurred. 

Held, That the jury would be justified in finding that the insurance was tem- 
porarily in force until notice to the contrary was given, although the par- 
ties lived near enough to have had all questions adjusted before the fire. 
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Evidence that the agents were authorized to contract, and that such agents 
are accustomed to cuntract orally, authorized a finding that they had au- 
thority to so contract. 


Payment of premium is not necessary in such case as this to a temporary con- 
tract for renewal. Baker vs. Westchester Fire Ins. Co., 512. 

3. Promise By AGENT..—The company is not bound by a promise to notify it'of 
an offer torenew, made by an agent having no actual or apparent author- 
ity to renew, and of which it was not notified. Stewart vs. Helvetia-Swiss 
Fire Ins. Co., 475. 


See Contract 3; INcuMBRANCE 4. 


REPAIRS. 


Totat Loss—ConpeMNED Burtpinc.—When proofs of loss were furnished and a 
discussion ensued as to whether the amount payable should only be for 
repairs or for a total loss, which ended in a denial of liability except fo 
repairs, a defense that plans and specifications were not furnished as re- 
quired by the proofs fails. 

The building: was described as occupied by stores and dwellings. 


Held, That uses of part for shop purposes not differing materially from the 
uses specitied did not vitiate the policy. 

The building was old and weak. There was contradictory testimony whether 
it could be safely and satisfactorily repaired after the fire. But it was 
condemned and repairs were not permitted by the municipal authorities. 

Held, That the police power to condemn unsafe buildings will not be ques- 
tioned, and the courts will be slow to interfere with its exercise. 

Held, That under the circumstances the insured was not obligated to accept 
an indemnity limited to the cost of repairs. 

Held, That a total loss may be claimed, though the walls stand and the ele- 
ments of the buildimg are not wholly consumed. Nor does it affect the 
case that the conditions are partly due to causes existing before the fire. 


A policy on buildings front and rear includes connecting or yard walls. 
Antonio Monteleone vs. Royal Ins. Co., 531. 


REPLACEMENT. See Arsirration 1, 6. 
REPRESENTATION. See Acent; AppricaTion; Risk 5; Warranty 2. 
RESERVE. See Tonrine. 


RISK. 


1. Crear Space—Warver By AGENT.—The policy warranted that a continuous 
clear space should be kept between the insured lumber and any wood- 
working establishment. 

Held, That knowledge of the agent was a waiver of the warranty. 

Held, That the burden of proof as to such space is on the insurer. 


A charge that the jury “should be satisfied to a reasonable degree of cer- 
tainty,” is not ground for reversal. Liverpool & London § Globe Ins. Co. 
vs. Farnsworth Lumber Co., 876. 

2. IncreasSE oF.—The policy on factory buildings and machinery contained a 
written clause that it was understood that the buildings were in course of 
construction; that privilege was granted to complete, the company to be 
notified as soon as the insured was ready to commence manufacturing, and 
the rate to be adjusted. The understanding with the agents was that on 
account of the increased risk of manufacturing the rate was to be then 
adjusted. The policy also provided that if the premises were so occupied 
or used as to increase the risk without notice, or the risk be increased by 
the erection or occupation of neighboring buildings, or in any way with- 
out notice, the policy should be void. The policy was regarded as a build- 
er’s risk, to be adjusted. New policies were subsequently secured in other 
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companies, and the insured notified its own agents to have the policy 
canceled, 

A building was subsequently erected of pine timber within six feet, which in- 
creased the risk. The business was started after r procuring the ‘additional 
insurance without notification, and considerable stock had been turned out. 

Held, That an instruction to find for the defendant insurer was properly given. 
Franklin Brass Co. vs. Phenix Ass’e Co., 521. 


3. IncrEASE or.—The policy on contents of a drug store provided that if the 
hazard was increased within the knowledge or control of the insured, it 
should be void. 

Held, That the keeping and selling of intoxicating liquor without a license 
in the store was not a violation of the policy under an averment that the 
risk was charged from hazardous to extra hazardous. But the averment 
that the risk became more hazardous constituted a defense, and the ques- 
tion was for the jury. .2tna Ins. Co. vs. Daniel Norman. 611. 


Prozmrpired Voyace.—A marine policy covering a vessel while in the waters 
ot New York and others as far south as Norfolk, hada rider attached cover- 
ing while in Charleston harbor, but excluding the risk of voyages between 
Norfolk and Charleston. 

Held, That a loss occurring on a voyage between Charleston and Norfolk was 
not covered, even though it occurred in waters common to the voyage 
between New York and Norfolk. Mark vs. Home Ins. Co., 311. 


REPRESENTATIONS AS TO.—The statement or application thus forwarded, upon 
which only the risk was accepted and the policy issued, contained repre- 
sentations that the building in which the insured property was located 
was ‘‘fully equipped with sprinklers,” and that “all companies repre- 
sented in Chicago have full lines on building or some tenant,” when in 
fact the building never was, then or subse quently, equipped with sprink- 
lers, and risks upon or in said building were practically uninsurable by 
companies doing business in Chicago. Held, That such misrepresenta- 
tions affected not only the building itself, but the ‘ condition” of the 
property insured in it, and, being shown to be material, under the terms 
of the policy, avoided defendant’s liability on its policy. 

Held, Further, that, there being no disputed questions of fact, a verdict for 
defendant was properly directed by the court. Fromherz vs. Yankton 
Fire Ins. Co., 672, 673. 


6. Wuat it Inctupep.—The plaintiff took out a policy insuring specifically a 
dwelling, its contents: a barn, its contents; aud a tool house and its con- 
tents. Subsequently he took out another policy in the same company on 
a granary and its contents or in stacks on farm. He afterwards erected 
a new barn, in which he stored his grain and part of his tools. This barn 

vas burned. 


Hela, That the policy did not cover the contents of the new barn. Farmers’ 
Mut. Fire Ins. Co. vs. Benton, 34. 


See Acent 12; Description 1; INcumBRANCE 1; TiTLE 6; Use; WaARrEHOUSEMAN. 
SALE. See IncuMBRANCE 1; MortTGAGEE 3. 


SEAL. 


Errect or—AcTION By ADMINISTRATOR.—The fac simile of a seal printed on a 
blank policy form does not make the policy a sealed instrument. 

Where such policy provides that its production and that of a receipt for the 
sum assured, signed by any person furnishing proof satisfactory that he is 
the executor or administrator, * * or lawful beneficiary, shall be conclu- 
sive evidence of payment to the party lawfully entitled thereto, the ad- 
ministrator may sue though another party is named as beneticiary in the 
application. McCarthy vs. Metropolitan Life Insurance Co., 149. 


[SOLE OWNER. See Tittez 12. 
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STANDARD POLICY. 


Errect or Computsory.—The act of 1889, c. 217, providing for a uniform policy 
of fire insurance by making the use of the standard policy compulsory, 
enables the parties to bind themselves by the conditions contained in it, 
thus changing the rule in Lamberton vs. Insurance Co. (39 Minn., 129), in 
respect to the condition considered in that case. Anderson vs. Manchester 
Fire Ass’e Co., 222. 

2. UnconstiruTionaL.- 1. Chapter 217, Gen. Laws 1889 (Gen. St. 1894, §§ 3200- 
3202), which provided for the preparation by the insurance commissioner, 
and the adoption, of the ‘‘ Minnesota standard policy,” is unconstitutional 
and void, for the reason that it attempted to delegate legislative power 
to the insurance commissioner. Anderson vs. Manchester Fire Ass’e Co., 776. 


See SuBROGATION. 


SUBROGATION. 


Acainst Gas Co.—Subrogation is a legal right of the insurer under the 
standard form of policy made mandatory by the statute of Pennsylvania, 
which must prevail unless a stronger equity be shown against it. 

Where insured recovers judgment against a gas company for the destruction 
of the property, the insured is entitled to subrogation to the extent of the 
loss paid. Stoughton vs. Manufacturers’ Natural Gas Co., 638. 


See Surety 2. 


SUICIDE. 

1. Evimence or Insanity.—Every life insurance contract contains an implied 
provision that the insured will not intentionally terminate his life. 

If suicide results from insanity it is not in legal contemplation the act of the 
insured. 

Where the insured is sane, suicide is a defense to a suit on a life policy. 

In the absence of evidence the presumption in case of suicide is that the 
insured was sane. A. Howard Ritter vs. Mutual Life Ins. Co., 706. 

2. In Case or INconTresTaBLE Pottcy.—The company agreed that all restrictions 
of travel, occupation or residence in the original policy should be waived, 
and that it should from that date be incontestable, and when it became 
a claim that the ‘‘ amount of insurance” should be paid to the beneficiary, 

Held, That this agreement rendered nugatory « provision in the original ¢on- 
tract limiting the liability in case of suicide to the net value of the policy. 
Simpson vs. Life Ins.Co. of Virginia, 235. ? 

3. RepvuctTion or Poticy.—A provision in a policy of life insurance which re- 
duces the amount of the insurance in case of the suicide of the insured 
below that otherwise contracted for, makes the suicide a defense to the 
extent of the reduction, and is therefore contrary to the statute on the 
subject and invalid. Ida Keller vs. Travelers Ins. Co., 396. 


See AccrpENT 13; BENEVOLENT SoctreEty 5. 
SUNDAY. See AGENT 7. 
SURETIES. See Crepitor 1. 


SURETY. 

1, Limrration oF Lianriity on Bonp.—An employee’s indemnity bond provided 
that the employer should be indemnified for any default occurring during 
the year of its continuance, and discovered within six months thereafter, 
or within six months of the death, dismissal, or retirement from service 
of the employee. 

Held, That the bond was only liable for default discovered within six months 
of its expiration, although the employee still continued in the service of 
the employer, and other similar bonds were given from year to year. 
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A recital in a subsequent bond that, whereas the previous had expired, and 
whereas it allowed six months from expiration to make claim thereunder, 
the provisions of this bond were so modified as to allow the employer to 
make claim within the six months under the original bond, estopped the 
employee to claim an extension of time beyond the six months under the 
original bond. Lombard Investment Co. vs. American Surety Co., 360. 


2. SuBRoGATION IN Case or.—Where a policy is taken out by a debtor on 
property on which he has given a lien for their protection to his sureties, 
and is made payable to them, he is subrogated to their rights in the policy 
upon payment of the debt. 

In an action brought in the name of such sureties, where no claim is made by 
them to the proceeds, and where any defense against the debtor is avail- 
able against the sureties, the company cannot set up as a defense that the 
principal debtor had become subrogated by payment of the debt. Phania 
Assurance Co. vs. Allison et al., 873. 


See AGEnr 8, 9. 


SURRENDER. See Premium. 


TITLE. 


1 AGREEMENT To SELL.—A fire insurance policy provided that it should be 
void if any change took place in the interest of the insured, whether by 
voluntary act of the insured or otherwise. Held, An executory agree- 
ment to convey the insured premises, under which the vendee took pos- 
session, and paid a part of the purchase price, is a breach of this condition, 
and rendered the policy void. 

** Interest” and ‘‘ title” distinguished. The word “interest” is broader than 
the word ‘‘ title,” and includes both legal and equitable rights. Gibb vs. 
Fire Ins. Co. of the County of Phila., 313. 

2. ALIENATION oF.—Where an applicant for insurance falsely represented 
that he had title to the property in respect to which said insurance was 
sought, a provision in the policy that such false representation would 
avoid the policy should be enforced, in the absence of a showing to the 
contrary. 


Where a policy provided that the alienation of the title of the insured with- 
out the knowledge or assent of the insurer would avoid the policy, this pro- 
vision will be enforced when no reason to the contrary is shown to exist. 
J. B. Ehrsam Mach. Co. vs. Phenix Ins. Co., 316. 

3. ASSIGNMENT oF LEAsE—INcUMBRANCE.—The insurance policy in question 
here was of the standard form, insuring a building standing upon leased 
ground. This lease had been assigned to the insured the day before the 
issuance of the policy, and contained a clause prohibiting an assignment, 
without first obtaining the consent of the lessor, and this consent had 
not been obtained. Held, That the assignment was valid as against the 
insurance company, and that the facts did not operate to release and dis- 
charge it from liability because of the existence of a condition in its pol- 
icy that it should be void if any material fact or circumstance concerning 
the insurance or the subject thereof had been misrepresented or con- 
cealed, or if the interest of the insured be not truly stated. 

If the defense in an action brought to recover for a loss on such a policy be 
concealment or misrepresentation by the insured, such defense must be 
set out in the answer, and proved upon the trial, together with the ma- 
teriality of the facts constituting the alleged defense; and the materiality 
of the facts is a question for the jury. 

In the lease was a clause ‘‘ that said lessor should at all times have a first 
lien upon all buildings for any unpaid rental or taxes.” Held, That the 
clause did not amount to or create a chattel mortgage upon the insured 
building, within the meaning of a stipulation in the policy that it should 
be void if the building ‘‘ be or become incumbered by a chattel mortgage.” 


The words “ chattel mortgage” as used in the stipulation in the policy, must 
be construed in their popular sense, and as meaning and guarding against 
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the common, ordinary chattel mortgage and instruments of the same 
general nature, use, and purpose. Caplis vs. American Fire Ins. Co., 551. 


4, CorporaTtion—SoLe StrockHoLDER—MorrGaGEE CiausE.—A policy issued to 
the individuals insured as sole owners, whereas the property belonged 
to a corporation, is void under a policy provision rendering it void in case 
the insured is not sole owner, or the interest is not truly stated, although 
the insured were the sole stuckholders of the corporation. 


In case of insurance of the mortgagor, a mortgage clause providing that the 
interest of the mortgagee shall not be affected by acts of the mortgagor, 
nor by any change of title or possession, provided the mortgagee notify 
of any such change within his knowledge, and that upon payment to the 
mortgagee under a claim that no liability exists as to a mortgagor, shall 
entitle the company to subrogation, creates a separate contract between 
the company and the mortgagee which is not affected by any act of the 
mortgagor, either before or after the mortgage clause is attached, Syndi- 
cate Ins. Co. vs. Bohm et al., 408. 

5. IncrEasE or RisK—KNowLEDGE or AGeNnT—PasTER—EvIDENCE.— The policy 
provided that it should be void if the hazard were increased within the 
knowledge of insured without consent endorsed, or if the interest of 
insured was other than unconditional and sole ownership, or the building 
was on ground not owned in fee simple; also a paster provided that while 
the mill is idle or not in operation a watchman should be constantly on 
the premises day and night. The building was on leased school land not 
subject to sale. The policy also provided that no person unless author- 
ized in writing should be deemed the agent of the company. 

Held, That where no statement of facts as to title was called for prior to the is- 
suance of the policy, the company was estopped to deny information fur- 
nished to the solicitor who secured the insurance. 

Held, That the paster having no connection with the warranty clauses was 
only a representation whose violation did not work a forfeiture where the 
loss was not due to such violation. 

An instruction that the jury should be satisfied by a clear preponderance of 
proof, but that more than this is not required, a fair preponderance is all 
that is necessary, is not misleading. Hart et al. vs. Niagara Fire Ins. 
Co., 87, 88. 

6. Invatip DEED not A CHANGE oFr.—The policy has a clause which provides 
that, unless otherwise provided by agreement, etc. (as above), it shall 
be void if any change other than by the death of the insured take place 
in the interest, title, or possession of the subject of insurance (except 
change of occupancy without increase of hazard), whether by judgment, 
legal process, or by the voluntary act of the insured or otherwise. Held, 
A deed of conveyance made by the insured during the policy, and before 
the loss, but invalid by reason of the grantor’s mental incompetency to 
make such deed, was not such a change or transfer of title as would forfeit 
the policy. Gerling vs. Agricultural Ins. Co., 385. 

7. KNowLepGe or Acent.—The policy provided that it should be void if the 
insured was not the owner of the land on which the insured building 
stood, unless the fact was indorsed thereon; also that the agent could 
not waive its conditions. 

Held, When there was no representations as to ownership in the written ap- 
plication, and the agent knew at time the policy was issued that the in- 
sured was not owner of the land, that the company was estopped to set 
up the provision. Parsons et ail. vs. Knoxville Fire Ins. Co., 852. 

8. LzssEE—KNOWLEDGE oF AGENT—WAIVER OF Proors or Loss.—The policy 
stipulated that the insured was absolute owner, and that no agent was 
authorized to waive its provisions except in writing indorsed. 

Held, That knowledge of the agent procuring the insurance, which was given 
him by the insured, that the latter was only lessee, was binding on the 
company, and applied to renewals. 


By an agreement between the lessee and owner the premiums and any insur- 
ance money were to be shared. 


Held, That the lessee could recover the entire amount of the policy. 
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A denial of liability by the adjuster on the ground that the insured was not 
the owner was a waiver of proofs of loss. Home Ins. Co. vs. Gibson, 458. 


9. MissTaTEMENT— KNOWLEDGE OF AGENT.—The policy provided that it should 
be void if the interest of the insured ‘was not truly stated therein. The 
property was insured as their own by parties with whom it was placed 
for sale, whose interest was contingent on the sale. The policy provided 
that no agent or officer should have power to waive its provisions except 
by indorsement. 

Held, That forfeiture was not waived by an oral statement to the agent of the 
nature of the interest at the time of insuring. Westchester Fire Ins. Co. vs. 
Wagner § Chabot, 476. 

10. Or Benericrary To Lirz INsuRANCE FunD—W1r?feE's Poticy.—In 1870, the insured 
took out a policy of life insurance, payable to his legal representatives, 
‘for the benefit of his widow, if any, and his then surviving children, in 
equal shares to each.” At his death, in 1892, he left a widow, by a 
second marriage, one daughter, and a granddaughter, the child of 
another deceased daughter. Held, That the widow and surviving daugh- 
ter took one-half each of the policy, and that the granddaughter was 
not a beneficiary within the meaning of the policy. 

A policy of life insurance payable to the legal representatives of the insured, 
“for the express benefit” of his wife and two daughters, is presumed to go 
to the three beneficiaries in equal parts to each; and their rights as such 
become vested and transmissible upon the issuance of the policy. 

At the time of the death of the insured, the only surviving beneficiary was a 
daughter, who was also sole legatee under the will of the mother. Held, 
That the daughter took one-third in her own right, and one-third also as 
legatee; that the remaining third belongs to the heir of the other deceased 
daughter. 


The statutes of this state make special provisions for the distribution of money 
derived from life insurance. To change such distribution by will, the 
testator must make specific expression of such intention. Held, That these 
statutes do not affect insurance vested in, or derived by, the testator, as 
a beneficiary under a policy upon the life of a third person. Such rights 
will pass by will without special designation: Hathaway vs. Sherman 
(61 Me. 466) distinguished. Smallet al. vs. Jose et al., 39. 

11. Recerversure.—The property had been conveyed to trustees to secure an 
indebtedness, and the insurance was to them. A receiver was subse- 
quently appointed by the court on the application of certain creditors 
with authority to receive the rents. 


Held, That this was not a change of title or possession by sale or judicial de- 
cree. The receiver was simply performing the function of the trustees. 
Georgia Home Ins. Co. vs. Bartlett, 685. 


12. Sor—e OwneR—TrRvustEE.—A second defense of the insurer was that the in- 
sured, at the date of the issuance of the policy, was not the sole and un- 
conditional owner of the insured real estate. Held: (1) That this issue 
was one of fact, for determination by the jury, and the district court erred 
in not submitting it tothem. (2) If, by a loss, the holder of an interest 
in property is deprived of the possession, enjoyment, or profit thereof, or a 
security or lien resting thereon, or other certain benefits growing out of 
or depending upon such property, he has an insurable interest therein. 
(3) It seems that where a policy is issued to one who holds the legal title 
to real estate, where no inquiries are made as to whether any other person 
is interested in such property, and no representations are made by the 
insured, further than that he is the owner of the premises, it is not a 
defense to the insurance company, in an action on such policy, that the 
insured, though holding the iegal title to the premises, was a mere trustee 
for an undisclosed beneficiary. Rochester Loan & Banking Co. vs. Liberty 
Ins. Co., 665, 666. 


13. To INsuRancE Money.—The mere fact that a policy has been made ‘payable 
to the assured, his executors, administrators or assigns,” does not authorize 
an insurance company to insist that the succession of the deceased policy- 
holder should be placed in the hands of an administrator in order to make 
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payment to him, when the heirs have been placed in possession by order 
of court, unless special circumstances shown which would make a pay- 
ment to the heirs dangerous. 

A receipt from the major heirs, and the tutor of the minor heirs, would or- 
dinarily protect the debtor of a succession, when the heirs have been, by 
orders of court, placed in possession. Geo. K. Pratt vs. Manhattan Life 
Ins. Co., 526. 

14. UnconpitionaL OwNnERSHIP.—The policy provided that it should be void if 
the interest were other than sole and unconditional ownership. The in- 
sured held only under contract of sale, but had made no written appli- 
cation or representations as to title. 

Held, That the policy was not invalidated. 


Held, That a statement in an affidavit by insured after the loss that he 
was such owner did not affect the case. Knop vs. National Fire Ins. Co.,65. 


See Acent 7, 18; Benericrary; BENEVOLENT Society 6; CreEpiToR 3; INcuM- 
BRANCE 1: PartNER; WAIVER. 


TITLE INSURANCE. 

LiaBruity For NeGuicence.—The principle laid down in Wilson vs. Insurance 
Co. (36 Minn., 112), and other cases, that when an insurance policy con- 
tains a condition which renders it void at its inception, and this is 
known to the insurer when he issues the policy, he thereby waives the 
condition, applied to a policy of title insurance. 

The insurer agreed to indemnify, save harmless, and insure the insured mort- 
gagee against loss, not exceeding $2,200, by reason of incumbrances on the 
mortgaged premises, and defects in the title to the same; and further 
agreed, in case of suit, to defend the same for and in the name of the 
mortgagor, or pay the claim on which suit is brought, or pay the insured 
the amount of the liability under the policy. The insurer undertook the 
defense of such a suit, and assumed to save the insured mortgagee harm- 
less, but a loss occurred by reason of the negligence of the insurer. Held, 
Under the provisions of the policy which are more fully set out in the 
opinion, the amount of recovery for loss caused by such negligence is not 
limited to $2,200. Quigley vs. St. Paul Title Insurance § Trust Co., 339. 


TONTINE. 
AccouNTING oF Prorirs—REsERVE.—The apportionment of profits on a semi- 


tontine policy made by the person designated by mutual agreement to 
make it, is presumably correct. 3 


A bill for discovery and relief filed in equity in such case by a policyholder 
who declines to accept such apportionment, will not be sustained on 
demurrer. 


The policyholder has not the right to demand an accounting which from its 
magnitude would practically divert the work of the company from its 
legitimate business of insuring lives. 


The reserver is not the individual property of the policyholder, held for him 
by the company as a trustee with an obligation to account. T. Bissell 
Everson vs. Equitable Life Ass’eCo., 401. 


TOTAL DISABILITY. See Accipent 11. 
TOTAL LOSS. See Arsrrration 3; Reparrs; VALvED Poticy 1, 2. 
TRUST. See Boarp or UNDERWRITERS. 


TRUSTEE. See Tirte 12. 


ULTRA VIRES. See Morvan Company 1. 
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UNAUTHORIZED COMPANY. 


Lex Loct or Contract—ApsusTER.—Application for insurance was mailed from 
Colorado to the home office of a company in another state, which was 
not authorized to do business in Colorado, and there accepted, and the 
policy was sent by mail. 

Held, That the contract was one which the resident of a state was entitled to 
make. 


Held, That the statute making it unlawful for any person to adjust any loss, 
or in any manner, either directly or indirectly, to aid in the transaction 
of the business of insurance with an unauthorized company, was not vio- 
lated by a professional adjuster coming into the state in the interest of 
the company to ascertain its liability, but not negotiating with the in- 
sured for a settlement. 

Held, That such adjuster has a constitutional right to follow his business in 
any state where his employment calls him. W. B. French vs. The People, 
678. 


UNAUTHORIZED INSURANCE. 


LiaBrnity oF AGENT oF Marine Co.—Marine insurance is not commerce but a 
mere incident of commerce, and the constitutional provision regarding 
interstate commerce does not prevent a state from prescribing the terms 
on which a foreign company may do business. 

The statute of California forbidding persons within the state from procuring 
insurance for a resident from unauthorized companies does not attempt to 
forbid the procuring of such insurance outside the state. 

Application was made to the resident agent of insurance brokers outside the 
state for marine insurance for a resident. The agent applied to his prin- 
cipal outside the state, who furnished insurance in an unauthorized com- 
pany of which they were agents, and the policy was delivered and pre- 
mium received by the agent within the state. 

Held, That the insurance was procured in violation of the statute by the resi- 
dent agent. 

Held, That the fourteenth amendment dves not entitle a citizen to contract 
within a state in violation of its laws either in person or through his 
agent. Hooper vs. People of State of California, 573. 


UNSAFE BUILDING. See Repatrs. 


USE. 


Increase oF Risx.—An insurance company, in order to avoid a policy on the 
ground that the premises were put to a use not represented when the in- 
surance was made, whereby the risk was increased, must show that the 
assured knew that such use increased the risk and the rate, and that he 
concealed it from the company. McGonigle vs. Susquehanna Mutual Fire 
Ins. Co., 808. ‘ 


See Reparrs. 
VACANCY. See AceEnr 18. 


VACANT. 


1. In Case oF DwELLING.—Where a house built for dwelling purposes is used 
by the owner thereof for cooking and general work in connection with 
an adjacent house where said owner and his family lodge and eat, such 
house so used for cooking and general purposes is not ‘‘ vacant or unoc- 
cupied,” within the meaning of a clause in an insurance policy which pro- 
vides that said policy shall become void if the house becomes “ vacant or 
unoccupied.” Dwelling-House Ins. Co. vs. Osborn, 751. 

2. In Case or Facrory—Watcuman.—The policy provided that if the factory 
ceased to be operated without special agreement endorsed, the insurance 
should cease. 
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Held, That where after an attempted sale the establishment ceased to be op- 
erated for manufacturing purposes, there could be no recovery. 


Held, That the substitution of watchmen for the workmen was not a compli- 
ance with the policy. 


Held, That the question whether the risk was increased did not affect the case. 
Dover Glass Works Co. vs. American Fire Ins. Co., 12. 


3. In Case oF Mrtu—Watver or.—A policy of fire insurance on the flouring 
mill of the plaintiff, the Bellevue Roller-Mill Company, dated Septem- 
ber 9, 1893, for one year, provided as follows: ‘This policy, unless other- 
wise provided by agreement indorsed hereon or added hereto, shall be 
void if tbe subject of insurance be a manufacturing establishment, and 
cease to be operated for more than ten consecutive days.” It appeared 
that said mill was compelled to suspend operations during a portion of 
each year because of the water freezing in the mill race which conducted 
it to the mill, and that the agent of the insurance company, knowing 
this fact, had granted repeated renewals of the insurance on said mill 
for periods of one year, and that on the 9th of September, 1893, the 
policy sued on was issued as a renewal for one year of a former policy, 
without written application, and received the premium therefor. On 
December 9, 1893, the mill closed down, and so remained until May 10, 
1894, when the loss occurred. Held, That, under the facts of this case, 
the insurance company had waived the provision of the policy above 
quoted. 


Said policy contains the following provision: ‘‘This entire policy. unless 
otherwise provided by agreement indorsed hereon or added hereto, shalt 
be void if a building herein described, whether intended for occupancy 
by owner or tenant, be or become vacant vr unoccupied, and so remain 
for ten days.” Held, Under the facts of this case, that the mill building 
did not become “ unoccupied,” within the meaning of that word as used 
in said policy. Bellevue Roller-Mill Co. vs. London §& L. Fire Ins. Co., 331. 


4, KNowLepGE or AGEnt.—The third defense of the insurance company was that 
the insured property, at the time of the issuing of the policy in suit, was 
vacant, and at the date of the fire had been vacant and unoccupied for ten 
days. The insured admitted the facts of the defense, but pleaded in avoid- 
ance thereof that the insurer issued the policy in suit with actual knowl- 
edge of the fact that the insured property was then vacant and unoccupied. 
Held: (1) That the provision in the policy rendering it void in case the in- 
sured property was atthe date of the policy, or should afterwards become, 
vacant or unoccupied, was inserted therein for the benefit of the insurer; 
(2) that the existence of the vacancy at the date of the issuance of the 
policy did not render the policy in suit void, but voidable, at the election 
of the insurer; (3) that, as the insurer issued the policy in suit with 
actual knowledge of the fact that the insured premises were at the time 
vacant and unoccupied, it is now estopped from alleging such vacancy as 
a defense to an action on the policy; (4) that the knowledge of the agent 
of the insurance company that the property insured was vacant at the 
date of the issuance of the policy in suit was the knowledge of the 
company. Rochester Loan § Banking Co. ve. Liberty Ins. Co., 665, 666. 

5. Partiau.—The policy insured nine dwellings. 

Held, That the vacancy of two in violation of the policy did not affect the 
liability on those that were occupied. Speagle vs. Dwelling-House Ins. 
Co., 829. 

See Poticy 2. 


VALUATION. 


EvIpENCE OF FRaAvD—ARBITRATION.—The mere fact that the insured, in his 
roofs of loss, valued the property destroyed at $9,840, while the real 
oss, as found by the jury, was only $1,277, does not establish a fraudulent 

overvaluation, 

Where the insured refuses to enter into arbitration, but agrees to the appoint- 
ment of persons to appraise the property remaining after the fire, such 
appraisal does not deprive the insured, in an action on the policy, of 
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the right to introduce evidence of the quantity, quality, and value of 
the property insured. 

The jury cannot, in estimating the amount of the loss, consider the amount 
for which the insured sold the policy after the loss. Commercial Union 
Ins. Co. vs. Friedlander, 789. 

See Proors oF Loss 1. 


VALUED POLICY. 


1. Toran Loss—Arsitration—Conrracr Limitations —Insurance upon a build- 
ing is insurance upon a building as such, and not upon the materials of 
which it is composed. 

To sustain the finding of a jury that a building destroyed by fire was a “ total 
loss,” within the meaning of the statute, it is not necessary that the evi- 
dence should show that the material of which such building was com- 
posed was by the fire transformed into cinders, smoke, and ashes. 

If parties to a contract agree that, if a dispute arise between them, such dis- 
pute shall be submitted to arbitration, refusal to arbitrate or no arbitra- 
tion is not a defense to an action brought on such contract by one of the 
parties thereto. 

Where real property is wholly destroyed by fire, any provision of a policy of 
insurance covering such property, which in any manner attempts to limit 
the amount of the loss to less than the sum written in the policy, is in 
conflict with the statutory rule, invalid, and will not be enforced. In- 
surance Co. of North America vs. Bachler, 481, 482. 

2. Toran Loss or Macatnery.—The valued-policy law of Missouri renders 
nugatory any policy provisions which may conflict with it. 

Where the insured property is a building, and is wholly destroyed within the 
statute, in case of concurrent insurance each company is liable for the full 
amount of its policy. 

Machinery constructed for, and used in, a mill is real property, and an agree- 
ment with the insured that it shall be considered personalty is void. 

The fact that a portion of such machinery had been temporarily removed for 
repairs and was not destroyed did not prevent the loss from being total, 
but the value of such portion will be deducted from the amount of the 
policy. 

A building is wholly destroyed within the policy when it is totally destroyed 
as a building Havens vs. Germania Fire Ins. Co., 321. 


See ARBITRATION 3. 
VESSEL. See Barratry. 
VOYAGE. See Risk 4. 


WAIVER. 


Notice anD Proors or Loss—Tirie.—Notice and proofs of loss are waived 
when an insurance company denies liability on the ground that its policy 
was not in force when the loss occurred. 

When an insurance company issues its policy, and accepts and retains the 
premium, without requiring an application by the insured, and without 
making inquiry as to the condition of the property or the state of its 
title, and the insured has in fact an insurable interest, the company will 
be conclusively presumed to have insured such interest, and to have 
waived all provisions in the policy providing for its forfeiture by reason 
of any facts or circumstances affecting the condition or title of the 
property, in regard to which no such statement was required or inquiry 
made. German Ins. & Sav. Institution vs. Kline, 703. 


See Accrpent 15; Action 3; ApsusTER 1, 2; AcxEnt 11, 12, 13, 14, 15, 16, 17, 18; 
ALIENATION 2, 3; ARBITRATION; ASSESSMENT 2; BENEVOLENT Socrety 3, 65. 
Contract; INCUMBRANCE 5; Lirration 6; MortcacE 4; Notice 1, 2; OTHER 
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Insurance 3, 4, 5, 6, 7; Pueapinc 1, 4; Premium Note 1; Proors or Loss; 
Risk 1; Trtte 8; Vacant 3. 


WAREHOUSEMAN. 


Extent or Risx.—A policy of fire insurance ‘issued to a storage company on 
merchandise, ‘‘ their own, or held by them in trust, or on which they have 
an interest or liability and haveagreed toinsure under this policy and not 
removed, stored, or hereafter stored during the continuance of this policy,” 
insures, to the extent of the company’s storage liens thereon, merchan- 
dise deposited with the company as public warehousemen without any 
agreement that it should be insured by the company, and for which the 
company has issued certificates stipulating that it would not be liable for 
loss or damage by fire. Pittsburgh Storage Co. vs.Schottish Union § National 
Ins. Co., 781. 


WARRANTY. 


1, DiscrIMINATION—MuiIstREss Not WiFeE.—An accident policy recited that it in- 
sured ‘‘in consideration of warranties in application.” 

Held, That the warranties in the application were part of the contract, though 
not specifically set forth in the policy. 

Held, That the provision in the Colorado statute prohibiting discrimination, 
or the making of any contract other than as plainly expressed in the pol- 
icy, only applies to agreements regarding concessions or advantages, not 
to warranties like this. 

Where the application warranted the beneficiary to be the wife of the insured, 
whereas she was his mistress, it was a misrepresentation which forfeited 
the policy. Travelers Ins. Co. vs. Lampkin, 295. 


2. DIsTINGUISHED FROM REPRESENTATION.—In the matter of insurance, there is 
a marked distinction between a warranty and a representation ; the latter 
constituting part of the proposal for insurance, and the former part of 
the contract of insurance, 


As a general rule it has been laid down, that a warranty must be a part and 
parcel of the contract of insurance, so as to appear upon the face of the 
policy itself, as in the nature of a condition precedent. 


It must be strictly complied with, or literally fulfilled, before the insured is 
entitled to recover on the policy. 


The warranty need not be material to the risk, because it is of itself an im- 
plied agreement that the representations warranted are material. 


A representation is not, necessarily, a part of the contract of insurance, nor 
is it of its essence; but it is rather something collateral, or preliminary, 
and in the nature of an inducement to it. It should, ordinarily, by some 
phraseology of the policy, be made part thereof. 


A false representation, unlike a false warranty, will not operate to vitiate the 
contract or avoid the policy, unless it relates to a fact actually material, 
or clearly intended to be made material, by the agreement of the parties. 
Bertrand Weil vs. New York Life Ins. Co., 641. j 

3. Krrerrne Accounts—The insured agreed in the application to keep merchan- 
dise and cash accounts, and at the close the applicant warranted that the 
foregoing statement was a full and true exposition of all the facts and 
circumstances, conditions, situations and value of, and title to, the prop- 
erty, and was offered as a basis of the insurance, and made a special 
warranty as if written on the face of the policy. The policy provided 
that it should be void if the insured concealed or misrepresented any 
material fact or circumstance connected with the insurance, or in case 
of any fraud in any matter relating to the insurance. 

Held, That the agreement to keep merchandise accounts was not a warranty. 
itna Ins. Co. vs. Daniel Norman, 611. 

4, Keepine Fire Bockets.—The application for insurance on a cotton gin made 
the representations a warranty and the basis of the contract, and the in- 

VoL. XXTV.—59. 
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sured agreed to keep a barrel of water and two buckets within ten feet of 
the gin stand. 
Held, That his failure to keep such water and buckets defeated the policy. 
The case is not affected by a statement of the agent to the insured that the 
application was a mere matter of form, in the absence of any fraud on the 
part of the agent, and where the insured could read the application. 
Southern Ins. Co. vs. White, 47, 48. 


WATCHMAN. See Vacant 2. 


WATER. 


STIPuLATION As TO.—The policy required a barrel of water to be kept at a 
specified place. 

Held, That noncompliance was no defense where it appeared that compliance 
could not have prevented the loss. Syndicate Ins.Co. vs. Catchings, 447, 448. 


See Winp 2. 
WIFE. See Warranty 1. 
WIFE’S POLICY. See Trrtz 10. 


WIND. 


1. Damace From Licutninc.—The policy covered any direct loss caused by 
lightning, but in no case to include damage by cyclone, tornado, or wind- 
storm. 

Held, That if the building was struck and shattered but not prostrated by 
lightning, and immediately afterwards demolished by wind, recovery 
could only be had for the direct damage done by the wind. Beakes vs. 
Phenix Ins. Co., 73. 

2. Water Damace.—The policy on a bridge insured against damage by wind, 
but excluded damage by high water, freshets, or floods. ‘The bridge was 
broken down by vessels being blown against it by a high wind, which 
also backed up the water and caused an unusually high tide. There 
was no evidence of water damage distinct from that caused by the wind. 


Held, That general instructions that the policy was liable if the original and 
dominating cause of the damage was wind, but was not liable if the cause 
was water, were correct. The court was not bound to qualify such in- 
structions by reference to partial damage by water in the absence of evi- 
dence distinguishing such damage. Phenix Ins. Co. vs. Charleston Bridge 
Co., 624. 


- 
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